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AND 
PLEAS of AsSIZES 


AF 


o XxX KL 


| 

Held ee ſeveral Jo vors in that 
| Circuit, 

WITH 


Some Precedents uſeful for Pleaders af 
the As$S1ZEs: Never engliſhed be- 


fore. 


— —  —— — —P 


Open thy bac for the dumb ; 1 Toad the 


Cauſe of the poor and nech, Prov. 
XXXI. 8, 9. 


| Celeritas intelligendi, & diſputandi acumen 
donum Dei, ſed non inde ſacriſicabam 
tibi; itaque mibi non ad uſum ſed per- 
4 
it niciem. Aug. lib. Confeſs. fo. 11. 
| SULTS: = 
Printed by S. Pow ELI, 


For EDpw ARD HaulLrox at the Corner. of 
' Chrifi-Church-Lane, High-ftreet, Myccx11, 
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To the HoNOURABLE 


BorsTzeD WhriTLock, Ei; 
 RicHARDKEEBLE, Serjeant af 
Law; and Jonx LEISLE, E/; 
Lords Commiſſioners of the Great 
Seal of England, 


My Lorops, 5 
Beg leave to plead before you 
1 one publick cauſe, as by your 
favours I have done ſome pri- 
vate ones; It is, my Lords, for the 
Laws of the Nation, and in them 
for the liberties of Engliſh men, 
and ſo for the Common-wealth. 
And this I ſhall do not for any 
great profit I reap by them, as 
Demetrius did in another caſe, but 
to do the Laws right: for it may Acts Ig 
be faid of my gains there-anent 
as one ſays of the Athenian ſubſi- 
dies, they neither ſtrengthened the 
War nor ſuffered it to die : and 
it may intend this Plea for Laws 
now, that its done in a time of 
A 2 obloquy 


The Epiſtle Dedicatory, - 
obloquy to them and their profeſ- 
ſors, of whom J yet hope they are 

better Common-wealths men, than 
to ſhrink at a few reproachful 
terms or threats, by ſome 1gnorant 
 Cinades, qui rem optimam peſſime 
znfamarunt, and if otherwiſe it 
might be ſaid of ſuch faint-hearted 
Lawyers, as one doth of ſome Mar- 
tyrs, Delicati nimis Martyres, who 
could not bear a few hard words. 
If I ſhould go about to remember 
your Lordſhips all the good and 
honour which all ſorts of Authors 
have left recorded of their Laws, 
Lex nnha-and the profeſſors of them, the 
bet inini-Porch would be bigger than the 


cumpreter 


ignoran- Houſe, the Epiſtle than the Book 3 


n. yet give me leave to mention a few 
' to inform the ignorant who are the 


* Coke molt enemies to law, * Peace can- 
Mag.Char. not be without Laws, men would 
18 juſtify themſelves by force, if Law 
Pretace and Reaſon were not to do it ; they 
——* Lit. are ſaid anima & vita * 

| | the 


The Epiltle Dedicatory. 

the very liberties of the people, a 

word ſo much in uſe now ; the 

Laws more promote the good of a 
 Common-wealth, than riches and 

power, as that Judge * determines ; Raftals E- 
Pauperibus divitiæ, divitibus ſecu-}, 11 
ritas, ſays the Orator, Tudicium & 
Juſtitia ſuſtentant omnia. The Su⁰α& lib. 
Laws give protection to mens per- Ib 36. 
ſons, eſtates, honours, Cc. the bene- Heb. 1. 
fit whereof is beſt known by the bad 
condition of ſuchas for ſome crimes 

are putoutof its protection, who may a4 H. 8. 
bedealt withal as enemies, Sc. So the F. N. B. 
government by God himſelf ſet up by of 
for his own people was by Laws, 

and they had their Lawyers, Zenas 

the Lawyer, Gamaliel a Doctor, aa. 34 
Sc. The very Turks have their Hi, 
places in ſeveral great Cities for 
ſtudy of the Laws called Medreſ, 

and ſeveral degrees are taken in 

that ſtudy, the chief is called the 
Mufftie who is in higheſt honour 
with the Grand Segnior, and fits 

e 27 5 _ COVET® 


The Epiſtle Dedicatory. 
covered in his preſence, By our 
own Authors, the Lawyers are 
Forteſ. 8, called Sacerdotes, and in Heraldry 

have the title of Milites as well as 
Soldiers, becauſe faith the Author, 

Guillmi Vitam & patrimonium civium 4. 
* ffendunt. My Lords, the Moral 
| Cornelis Law had its riſe from Adam's ſin, 
Agrippa. and as vices did increaſe, ſo Laws 
- which are rules and bounds to the 

Judge; and becauſe Law is but Ma- 

teria finita circa infinita, and where 
written Law fails, the Judge muſt 

„Rep. have recourſe ad rationem juriſpe- 
Caſe Calv. 7177, at non alterius etiam ſapien- 
ti//imi, &c. This makes the Law 

ſo copious, becauſe Reaſon where 

| a Rule and Law certain cannot be 
Bod in found, by turning and toſſing it- 
755. ſelf, grows much dilated, and i in 
. ſuch Caſes Judgments are given 
ex equo & bono many times, and 
have a reſemblance of arbitraries, 
and thence part of the Law (for 
ſoit 3 e ch a 
er 


The Epiſtle Dedicatory; 
finer rule of Juſtice, proceeds; 
'The Laws of this Nation extend 


* themſelves toall arts, and learning, 


Law is a curious grace, and there- 


to things convenient and decorum, 


ſo it's rightly ſaid, Scientia copigſa 7 Rep: | 


& ſecialis; Juſtice the daughter of | 
fore pictured with ſkales in its 
hand: all which I expatiate to 
thew the knowledge of the Law w- 
of England is not obtained without 

long and hard ſtudy, and great ex- 
pence of time and means; whence 
the Lawyers are called Students, 


Apprentices, and Serjeants, all 


which import induſtry, &. and 
after all done the beſt inſtructed 
Judges; though skilled well enough 
in thoſe two now exploded langua- 
ges of French and Latin, could 
never be ſo expert but knots in Law 
did rack their wits to find out a 
fight reaſon of ſome Caſes after Ar- 
guments at the Bar, and the bell of 
reaſon long rung, and in the wy 

| 49 


Caſe Caly. 


The Epiſtle Dedicatiry - 
the Judges till of different opini- 
nions among themſelves, and this 
moſtly in expounding Acts of the 
Parliament made by three hund- 


Ferteſcue. dred Counſellors, as the uſe was, 


and yet fewer now are ſaid to have 
the reaſon and wiſdom of the Na- 
tion, &c. So that it is not the put- 
tin 8 the Laws in barbarous French, 
as it's termed, (which yet is as good 
as old Chaucer's Engliſh) that makes 
the Laws dark, as long before 
theſe times hath been calumniated 
by perverſe men, which law French 
a mean Latin Scholar may learn 
in two days, but the difficult mat- 
ter and hard ſtudy required to 
- know thoſe Laws is it. I confeſs I 
have read a ſtrain of wit that France 
is termed a Kingdom of blind men, 
becauſe their Laws and Religion 
are in Latin, and they ſpeak French, 
but ſurely the blindneſs is of the 
mind for lack of Scholarſhip than 
otherwiſe, and- it's — the 


peo- 


; - 


_ The Epiftle Dedicatory. | 
ple here will not be clearer 


ſighted by the turning Law books 
into Engliſh, but more Moon-eyed, 


which wil occaſion greater danger; 
and the wiſe men of this Nation to a- Cokes E- 
void that did think them better in 1 2 


another tongue than the Vulgar. 
Upon all this, I humbly — + 
your Lordſhips, Quibus jus & nor- 
ma loquendi, to have an indignati- 
on, and to help what you can a- 
gainſt the calumniators of our 
Laws, and to ſtrengthen thoſe pil- 
lars of government, ſome of which 
have been ſhaken to the ſenſible 
and yet unknown danger of the 


Republick. My Lords, there was 


lately a very bold Petition given, 
the Judges fitting in the upper 


Bench, that defired two ſoldi- 


ers might plead a Cauſe at that 
Bar, but was with courage reject- 


ed, as againſt Law, being mainte- 32. H. 6; 
nance for ſuch to plead, a hateful 25: 


crime in our Law which i is curious 


in f 


Forteſ. 58. 
11 E. 4. 3. 


Chart. 


32H. 6. 2 
Dia — 


ii | ves 396 


= 


"The Epiftle Dedicatory: 
in it, ſome near of kin or intereſt- 
ed in the thing, &c. but a man's 


own eaſe he may plead if he can, or 
Cokemag. he may have ſage Gents pro ſuo dan- 


do, which is expounded, approved 
Lawyers, but not meer Laicks;and 


it is holden a good iſſue in our 


books in an Action for mainte- 


nance that he who gave evidence 
was Homo laicus and not homo con- 


zarius, At Committees contra- 
ry to this is done, I have ſeen an 


_ -. ordinary Officer ſoldier clap on his 


hat before a Judge of Aſſize, &c, 
upon the Bench, Talk hath been 
of Lawyers gowns to be joined to 
Scotch colours, I heard once an 
eminent Commander ſay he liked 
not the Law ſhould be a trade, 
fince that it's ſaid in print to be peſ- 


Lib. Judg- tiferous, to have the Law reduced 
es judged, to a private mercenary trade. Some 


i; 115 


talk of taking up Inns of Court 
for quarter, and much of this. I 

beſcech your Lordſhips, ſpeak 
RE wor 


%& youu 2 ww yrs gf WW. ya Su e 
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The Epiſtle Dedicatory; 


word againſt theſe things among 
the Landfolk, and hold up the ho- Chavcee + 


in John 
Gower, 


nour of the Laws when ever occa- 
fion is; for it's a tried truth that 
ſcorn and contempt of thing or 

rſon is the harbinger of ruin, 
eſpecially if winked at by authority, 
much more if countenanced; for 


next to pure religion, Laws are the 


pillarsof a Common: wealth, to the 
which, that I may be indeed true 
and faithful, I am put on to ſpeak 


and youact; and if there were more 
of reproof in this, yet even that Pror. 27: 


ſhews faithfulneſs, &c. I remem- . 
ber when the Stage-play of Ignora- 


mus was acted before King James, 


which did but flowt the Lawyers, 
the Actors were threatned to be 
called in queſtion for it, had not 
that King who loved not Lawyers 
interpoſed, of whom this Paradox 
is true, that he was a ſlave to rea- 
ſon, and yet loved not the Laws 
which are but tried reaſon, 2 the 
1 We 


| The Fpiftle Dedicatory. 
Melan- Lawyers Goddeſs, as it was ſaid of 
_ the Peripateticks, but the cauſe 
woas, firſt, he was accounted aScho- 
lar, but could not underſtand Law 
reaſon, which was a grief to him, as 
tis to all men are reputed know- 
ing to be ignorant of any thing, and 
Tokes then the Laws are a meaſure to 
— Prerogative which he admired, but 
188 his Anceſtor and Predeceſſor K. H. 7. 
one of the ſageſt Kings of this Na- 

tion was of another mind, who was 
Bacons ready, ſays the Hiſtory, to graco 

Hiſtory of and countenance the Profeſſors of 
7 the Law, and did govern his Sub- 
jects by the Laws, and his Laws by 

his Lawyers. It is reported of the 
Scythians they judge their Cauſes 

by Monomachy, Hac pro ratione u- 
tuntur ; ſays the Author, but they 
are barbarous warriors, I hope none 
here are of that perſuaſion, It was 

an old article in our Eires to enquire 

put: J. del tort fait al ley & ul droit de coro- 


ze, note the Law firſt, &c. My 
| 1 b 


The Epiſtle Dedicatory. 

Lords, if you can help it, ſuffer no 
law or ſentence to pals againſt good 
old Laws, at leaſt without hearing 
Argument firſt, that's to club them 
and not reaſon them down, nor a- 
gainſt good Miniſters, who if they 
be guilty of nothing but what 
thoſe three Electors of Hance ſaid 


in the Councel of Trent of the 2 


Proteſtants of Germam, that they 


accuſed the corrupt manners and 
errors of the time, you may ſpare 
them, they are the comfort of the 
oppreſſed. It was a high ſpeech of 
one, in reference to preachers ſatius 


 eft ſolem non lucere quam Chryſoſto- 


mum non dbcere. A man might 
wonder it ſhould be fo old a State 
Policy which is reported of King 


Midas, that he filled the Realm Joſtin? 
full of Sects of religion, by which lib. 11. 


he lived more in ſafety all his life, 
than by his Chivalry. Let no- 
thing be publickly practiſed againſt 
the known Laws, and then 


muſt not Reports be ſo dear, let it 


rs 


| We Epiſtle Dedicatory. 
Jaſtin· never be truly ſaid, if it lie in youre 
power, what was of Mithridates, ge 
ſuppreſſed the power of Kings but 
not their faults; let none have juſt 
cauſe to ſay what was of Attalus 
King of Aſia, that in trimming his 
Garden, he ſet for every herb a 
weed, which was a very ſtrange 
, whimſy. It will be an honour to 
Yee Parl. the Parliament, and a fign of a 
"qt ſound body, when each member of 
on change the body politick, their friends and 
— n fellow - ſufferers, and for them by 
a benign influence grow as well as 
the head, if that be bigger than its 
due proportion and the lower parts 
pine away, it's a ſign of the Ger- 
man evil, or ſome other diſtem- 

r in the natural body, what ever 

it is in the Politick, Your Lord- 


iertatum Angliæ, help aſſoon as 
Turkim poſſible may be, that under the 
iar. pleaſing term of liberty, _ 


ſhipsare in the front of the Cuſtodes 


1 _  _  —_— FF 
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The Epiſtle Dedicatory. 
Hath been always made uſe of in 
new undertakings, .it may not be 
juſtly faid what wasof Titus Flavius 
the Roman General, that under 
pretence of liberty he made the 
Grecians clog ſmoother, hut as hea- 
vy as King Philip of Macedon, I 


have taken up too much of your 


Lordſhips precious time, one word 
more and I have done. I beg your 
rdon to put your honourable 
ames in the Frontiſpiece of this 
book, being willing to take any oc- 
caſion to ſhake off the ſuſpicion of 


ingratitude which was a crime in- 


quirable in the Common · wealth of Xenophon } 
Perſia. It may be you will accept lib. 


this New- years gift. Iconclude with 
that of Pompey, who being Curator 
annonæ for Rome, when a ſtorm a- 
roſe at ſea, as he was about to ſhip 
victuals thither, ina dearth, when 
ſome adviſed him to linger and ex- 


peſct the ſeas calmer; No, fays he, it's 


neceſ- 


The Epiſtle Dedicatory. 
neceſſary for us to fail, not to live: 
ſo I in reference to what is herein 
uttered for the Laws, a neceſſity 
ſeems to ſpeak, but not to have the 
favour of any are enemies to them. 

I humbly take leave acknows 
ledging my ſelf 


From my chamber in 
the Inner Temple. 


i 1 7. 4. 1. 1650. 
I Your Honours much 


Obliged Orator, 


John Clayt . 


TO THE 
Fair PLEADER: 
IHE you have fur- 
 miſhed the mind with 
found principles 0 f Law, 


which requires eight or ten 


Years. hard fludy, you may. 


perhaps by ſome friend be 
brought to plead a Client's 
Cauſe at a Bar, 10 produce 

our ſtrong R rajons , and bring 
rhe habit of Law-learning 
imo att, the doftrine into uſe, 
which is moſtly ſeen in the art 
Placitory, which art is double, 
firſt, that in writing upon the 


Records, which ews the 


a greateſt 


2 P * Po 7 
- * . * 
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The EPIS TL E. 


greateſt judgment in the Law, 

and is mentioned with greateſt 
Honor of any part of it by moſt 
Lit. Coke. approved Authors ; The other 
part of that art 1s vocal, which 

= pleads before the Judge to the 
Jury, and this is more hardly 
Cornelius ſhoken on: he who hath the 
fra. Hwdeft voice, moſt impudency, 
and obſtmacy, or can tell how 
to imtreat the Judge moſt gent- 
by, and fo perſwade him, or 
elſe by making true and right 
things appear doubtful, per- 
dert him, &c. that can uſe 
the Laws at their fancy, and 
turn them topſy turvy, is moſt | 
Skill d, and of greateſt repute, 
at leaſt among ft the Vulgar, 


this 


RT IS. © 
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The EPISTLE 


this hath made this kind f 
1 be called an ancient 
Art full of decent, and that 


none well verſed in it ſpeaks Cometius | 
or holds his peace for 2 Agrippa. 


as once Miete boaſting 
zo Demoſthenes zhat he had 
a talent for ſpeaking, but ſays 
he, I more to hold my tongue, 
It is conventent both Plaintiff 
and Defendant have Counſel, 
3 zhe one to obtain his right, the 
3 other that he be not over ſorely 
3 puniſhed ; and different opi- 
nious are, which of the two, 
He for the Plaintiff, or the 
other for the Defendant, de- 
ſerves the more praiſe. In 
N s opinion, Laudabilius 
1 


— 
„* 


eſt defendere quam accuſare: 


Lib. Offic. and another ſays, Illuſtriſſi- 


Bodin. 


mum eſt famam & fortunas 


tenuium, c. defendere & 
tueri: yet Marcus Cælius was 
zermed a right-hand Pleader, 
becauſe he could do it better 


againſ} a man than for him, 


but he well determines the mat- 


zer for both right and left hand 


Pleaders, that ſays, Hec vera 


juriſprudentia eſt quæ cauſas 
nec iniquis exceptionibus ob- 


ſcurat, nec eorum fortunas 


inſidiosè deprædatur, qui ſibi 


jus petunt. Tou may obſerve 
in theſe pleadimgs at the Aſ- 


fezes, the Actions are moſt 


perſonals, fo not ſo weighty as 


the 


oo 
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The EPIS T L E. 
the old Afſizes, when Actions 


real were more m uſe, yet 


| theſe have their proper hen 


ing, you may ſee the peeviſhneſs 
of Plamtiffs in bringing many 


of theſe Actions for trifles put 


on by the 1gnorance or avarice 


if Attornies, the Counſellor 
ſeldom hearing of one in forty 


Cauſes till brought down to tri- 
al. Tou may ſee different 2 
nions in the Judges, one ruling 
the ſame Cauſe clean contrary 

zo the other, ſo feeble and crazy 


is reaſon at this day. You ſhall 
3 See Cauſes nipt in the head by 


uaint exceptions taken by the 
Judges themſelves which be- 
longed to the Court above, and 
none 


The EPIS TL E. 
none ought to be urged to be non- 
fuit by many ſuch holes found 
in the Record: the Attormes 
fault ſometimes ſubverts the 
_ Cauſe, other ſometimes the © 
Connſels miſpleading, often the | 
Rraitneſs of tume to the Judge 
hath loft the Cauſe, all conduce © 
kes lit. 20 the peoples torment. Plea- | 
5 ter give credit to theſe opinions © 
f the Judges which are but 
ſudden, ſo far only as reaſon ß 


4 
1 
q 
{ 
Law will induce thee, and ou. ; 
; 
E 


own Law is ſo ingenuous to de- 
clare that no man's authority 
ought to bind, and before him * 
the Fren. Charron ſaid, Tout 7 
Propoſition humain au tant 7 
de authority ql auter, fi la 
raiſon 


r 


raiſon ne on fait le diffe- 
rence, and to do the contrary 
is to negleft a man's own wiſ= 
dom, and to be led like a beaſt 
to the indentions of others in 
things are but fables of princi- 
ples, if you believe Rawley. 


Fair Pleader, if thou canſt 


make any uſe of any reports 


here obſerved, which I have 


truly though with Laconica 


brevitate, J have my end. 


My former eſſay in the little 


bookof Topicls, (which may be 
inlarged) being by ſome reject 
edandſome accepied,ſome ſay- 


ing it was made at Oxford, 


The EPISTL F. 


To conclude, you may fee | 


here how to avoid a dangerous 
Jury to your Client, what evi- 


adienceè beſ to uſe for him, how 


5 may have his Cauſe ſo handled, 


Ovid, E- 
pitt, 


to keep the Judge he over-rule 


You not, ſo that if it be not 
your own fault, as too often it 
zs for fear or favour, the Client 


as if he be Plainiiſf he may 
have his right, and if Defen- 


dant moderately 2 uniſbed or 
recompenſed for his 


Vexat ion, 

and ſuch Pleaders the people 

need, 

Juſta tua, nullo, caula, tu- 
ente perit. 


Hand 


JohN CLAvTON. 
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[IRE PORTsS and PLEAS 


Of Ass158s at YORK. 


Aug. 79. Caroli A before Davenport 


Chief Baron. 


PEN 7 — ate 


Nalſon againſt Remington. Ejectment. 


Special Verdict was found: That 
A a Copy-holder of the Kings,. was 
put out of poſſeſſion, and during 
this outer, the Copy-holder made a ſur- 


render to I. S. who was Leſſor of the 


2 Plaintiff : and it was holden that nothing 


did paſs by this Surrender, becauſe the Te- 
nant was out of Poſſeſſion, at the time of 
the Surrender: yet it was holden no Diſ- 
ſeiſin could be, becauſe the Freehold was 
in the King, who cannot be diſſeiſed. And 
then by the entree of the Leſſor, who had 
made the Surrender, his Eſtate is regained. 


Quod nota, Myſelf was of counſel with 


the Plaintiff in this Caſe, 


2 _.. . Pleas of Aſſzes, 


2 A Covenant is that A. and his Aſſig- 
.nees ſhall enjoy black Acre. And iſſue 
was joined, that A. had enjoyed it. And the 
evidence was, that his Aſſignee did enjoy it, 
and payed his Rent to theCovenantee, And 
holden by the Judge, this doth not prove 
the iſſue which was made ſtraiter than need, 


for he might have enlarged his Plea to tlie 


Aſſignee alſo. 
|  Lambert's Caſe. 
3 b r 3 in white Acre lying in San: 


dall cum Milthorpe, this is not good 


if they are two towns, and the Witneſs 


did depoſe the latter was alſo a town: and 


for that the Plaintiff was Nonſuit. 


4 A Ction upon a Promiſe and Declara- 

tion that the Defendant did Aſſure 
and Promiſe that the Defendant would not 
fue the Plaintiff, And the evidence was, 
that he would forbear his Suit. And this by 
the judge doth ſuppoſe aSuit already begun, 
and ſo doth not maintain the iſſue: and 
upon this the Plaintiff was nonſuit. 


Elis 
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Pleas of Aﬀezes, 3 


Ellis Caſe. 


1 Debt upon a Bond, Non eft faftum 
was pleaded, and upon producing it in 


Court it did appear to be made to the 


Plaintiff and another, and holden, this 
Bond now ſhewed cannot maintain this iſ- 
ſue for the Plaintiff that the bond was 


made to him ſole, and though the truth 
was the other was dead, that did not help, 


but ſee by me if the Law be not otherwiſe, 
becauſe in this Caſe the Defendant ought 
to have prayed that the Bond might have 
been entred upon Record Verbatim, and 
then to have pleaded in Abatement and not 

in Chief that it was not his Deed, And in 
this Caſe, becauſe the Judge was doubtful, 
it was put upon the Jury, who found it for 
the Plaintiff, See Yhelpedales Caſe 5 Rep. 


Sir John Ramſden's Caſe. 


6TN Treſpaſs, and by the new Aſſignment 

1 it was in three Acres parcel of Almond- 
bury Common aforeſaid, adjoining to ſuch a 
River, and holden inſufficient becauſe he 
doth not ſhew in what town this Common 
was, though it was ſhewed the three acres 
to be in Almondbury, and part of the Com- 
mon, And by the J udge this abuttal goes 


— 


4 Pleas of Aﬀzes, 


to the Common, and not to the three acres, 


and by conſent a rule was to amend all, and 

by the Judge it will be amended thus, to 
ſay the three acres parcel of the Com mon 
of Almondbury, and adjoining to ſuch a 
River, for this word, And, ſevers this abut- 
tal, that it will not go to the Common, 
but to the three acres, whereas by the for- 
mer Record and pleading it will, 


Metcalf's Caſe. 


7 MN Lexander Metcalf Plaintiff, the 
A Sheriffs of York Defendants in an 


Action upon the Caſe for taking inſufficient 
bail of one arreſted by them u _— a mean 
proceſs, and the — 4 himſelf took ſeve- 
ral Exceptions againſt the Declaration. 


1. For that it was not averred that the De- 


fendants knew the bail to be inſufficient, 
or that they did it maliciouſly, then for 
that it was laid in the Declaration that 
there was a cuſtom there, that none ought 
to be ſet at liberty being fo arreſted, &c. 
till good bail put in, &c. but did not ſay 
further, that in caſe the Officer did ſo they 
ſhould pay the debt, Cc. Then it was ob- 
jected by the Defendants Counſel, that 
the Plaintiff had choſen to proceed againſt 


the bail, and after did deſiſt and _ 4 
Ce» 


9 Pleas of Aſtres. F 
Sheriffs, which as was ſaid, could not be, 

but afterward it was put upon the Jury to 
enquire, and they found the Defendant 
guilty. Enquire what the Law is touching 
the exceptions aboveſaid. ens, 


Sir Henry Anderſon's Caſe. 


7 1 7 Treſpaſs, with a Continuando, &c. 
9 And holden upon the evidence that it 
is not needful to procure a re- entry in Caſe 
the Action is brought againſt the firſt treſ- 
paſſor, as it ought to be done where it is 
againſt a Stranger, as Feoffee, &c. of the 
firſt Treſpaſſor. | | 


9 T was holden in Caſe that if one is 


are diſtrained theſe words, If I was as thou 
I would reſcue the goods, that ſuch a per- 
ſon is an adjutor of the reſcous, and ſo 
guilty himſelf of it. 67 


Farrer againſt Eaftwoed. 


10 IT was holden that if one conſent to a 

Treſpaſs done, he ſhall be charged as 

a Treſpaſſor, as he ſhall that commands it 

to be done, ſo where a ſervant takes a Sheep 

for an amercement, and the Maſter agrees, 

he is equally liable to an Action of treſpaſs 
B 3 Me. 


& preſent, and faith to him whoſe goods 


as the ſervant. See 2 H. 7. & 8. of, And 


Pleas of Aſtes. 


the Caſe of one Waters was 9 Caroli at the 
ſame Aſſizes, which was the Caſe of the RF 
Sheep aboveſaid, and agreed that Treſpaſss 
did lie againſt both Maſter and Servant by 8 


the ſame Judge. 


1 _ a pleading it was alledged that 2 
Common was Appurtenant to ſuch a WM 


meſſuage, and four Acres of land, &c. And 


the Judge did hold that this, c. did vitiate | 
the whole. pleading, for it ſignified as if 


ſome other thing was to which the Com- 


mon was Appurtenant. 


Townſley againſt Ingham. 


> þ jo againſt an executor of his o - w 


wrong, who pleadeth that he never 
was Executor, nor adminiſtred as an Execu- 
tor, it was holden in this caſe not to be any | 
whit material whether he hath any aſſets | 
or no; but to prove he hath adminiſtred of 
any thing never ſo little in value and it ſhall | 


charge him for the whole Debt. 


Broadbead's Caſe. | 
I 4 1 Plaintiff, Beamond De- 


fendant. Tees to trie a title contain 
leveral parcels, and they are in the poſſeſſi- 
| on 


Pleas of Aſtæes. 7 
on of ſeveral Men, but the Leaſe is deli- 
vered in one parcel in the Name of all, and 
by Barks, it was held to paſs all the Lands, 
though no actual entry was made upon 
the ſeveral occupiers. And by their conti- 
2X nuance in poſſeſſion afterwards they ſhall be 
taken Ejectors: but Waingford held the 


Mainsford. See 2 Rep. Caſe Bettiſworth & 
1 Comment. upon Litt. Coke 48, and diffe- 
rences where a poſſeſſion is vacant and 
where not, and where to veſt a right in him 
that claims it, and where alſo to transfer 
an Eſtate as in the preſent Caſe, there he 
muſt gain the poſſeſſion firſt himſelf, 


ö March 8. Carol Aſfiſa the ſame 
l Judge. | 
Sir Francis Ireland's Caſe. 


14Clr Francis Ireland was Leſſor of the 

Plaintiff in Ejectment founded upon 
an Elegit, and upon that Evidence it did ap- 
pear that the Father of Sir Francis had made 
an Eſtate in truſt to raiſe portions for his 
e Children, and five Shillings only or ſuch a 
De- ſmall ſum was payed by the Feoffee in truſt 


ain for Land worth ten thouſahd Pounds, and 
i- dhe queſt ion now was, whether theſe Lands 


on . B 4 being 


contrary, and it ſeems the Law is with 
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as the ſervant. - See 2 H. 7. & 8. af, And 
the Caſe of one Waters was 9 Caroli at the 
ſame Aſſizes, which was the Caſe of the 
Sheep aboveſaid, and agreed that Treſpals 3 
did lie againſt both Maſter and Servant bc 


the ſame Judge. = 


1 _ a pleading it was alledged that 
Common was Appurtenant to ſuch a 


meſſuage, and four Acres of land, &c. And 


the Judge did hold that this, &c. did vitiate | 
the whole. pleading, for it ſignified as if 
ſome other thing was to which the Com- 


mon was Appurtenant. 


Townſley againſt Egban. 


; Din againſt an executor of his w 1 
wrong, who pleadeth that he never 
was Executor, nor ad miniſtred as an Execu- 
tor, it was holden in this caſe not to be any 
whit material whether he hath any aſſets 


or no; but to prove he hath adminiſtred of 


any thing never ſo little in value and it ſhall | 


charge him for the whole Debt. 


| Broadbead's Caſe. 
I þ | rayon Plaintiff, Beamond De- 


fendant. Jees to trie a title contain | 
leveral parcels, and they are in the poſſeſſi- 


on 


—_ - et „ to wa an wad: a a6 


= Pleas of Aſixes. 7 
on of ſeveral Men, but the Leaſe is deli- 
vered in one parcel in the Name of all, and 
by Barks, it was held to paſs all the Lands, 
though no actual entry was made upon 
W the ſeveral occupiers. And by their conti- 
2X nuance in poſſeſſion afterwards they ſhall be 
taken Ejectors: but JYainsford held the 
3X contrary, and it ſeems the Law is with 
Mainsford. See 2 Rep. Caſe Bettiſworth & 
I Comment. upon Litt. Coke 48, and diffe- 
rences where a poſſeſſion is vacant and 
where not, and where to veſt a right in him 
that claims it, and where alſo to transfer 
X an Eſtate as in the preſent Caſe, there he 
= mult gain the poſſeſſion firſt himſelf, 


March 8. Caroli Aha the ſame 
Judge, | 
Sir Francis Ireland's Caſe. 

1407 Francis Ireland was Leſſor of the 
Plaintiff in Ejectment founded upon 
an Elegit,and upon that Evidence it did ap- 
pear that the Father of Sir Francis had made 


an Eſtate in truſt to raiſe portions for his 
Children, and five Shillings only or ſuch a 


De- {mall ſum was payed by the Feoffee in truſt 
ain | tor Land worth ten thouſahd Pounds, and 
ſſi- the queſt ion now was, whether theſe Lands 
on bk. B 4 being 


being in the Hands of Sir Francis Son and 


8 Pleas of Aſtres. 


Heir to the Feoffer ſhall be extended upon 
a Judgment againſt Sir Francis, and the o- 
ther be but as a fraudulent conveyance in 
this Caſe, and if ſo then the Elegit was 
well ſerved by the Defendant, and a ver- 
dict ſhall be againſt the Plaintiff, but if it 


hall be good, then it is for the Plaintiff, 


and holden the Land not extendible, and 
holden alſo that the Deed of Bargain and 
Sale by the Father in Truſt, (for ſuch a con- 
veyance it was for five Shillings) may well 
be inrolled the Day it beareth date, 


— Mheſeley s Caſe. 


S rooms was to dig fewel to 


an ancient Houſe, &c. And by the 
Detendants counſel it was alledged that 
there was a new Chimney built of late in the 


Houſe, to-which the Preſcription was made, 


and upon this the Plaintiff was nonſuit, 
becauſe when a new Chimney is built, the 
Preſcription in ſuch Caſe ought to be ſpe- 
cial to ſuch a Part of the Houſe, and boun- 


der it where the old Chimney was, and not 


to the whole Houſe, which will take in the 
new Chimney, and that is more than the 
Preſcription will warrant, 


| Atkinſon's 


K 
8 
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3 Church in the Time of K. H. 3. and in that 


Pleas of Aſzes, 5 
 Atkinſon's Caſe. 
16 A Traverſe being joyned upon Title 


of Common, it was admitted that 
a releaſe of all right and Common, in that 


Place ſhould be given in Evidence, and 
needed not to be pleaded as he might have 
done: on the other Part it was ; ſhewed 
the Common did belong to Land which was 


3 intailed, which cannot paſs by releaſe, no 
more than the Land itſelf to which, c. 


can, and for that cauſe the iſſue in rail who 
Was Plainaff here did recover. 


Aldbrote's Caſe, 


= wb this Caſe Depoſitions taken in the 
® Dutchy and exemplified, were offer- 
= ed in Evidence, but rejected, becauſe the 
= Anſwer of the Def was not alſo ex- 


emplified, ſo that it may appear to be the 


2 ſame Matter and Title, and by this it ſeems 
then they might have been allowed. 


Coyne's Caſe. 


Oyne Vicar of Aldbrooke Plaintiff 
TheQueſtion being about a Piece of 
Land, Parcel of the Glebe, it was offered 
in Evidence, that Endowment was of this 


no 


- Pleas of Aſſixes. I 
no Land was mentioned, but Anſwer was, | 1 
that ever in thoſe Endowments liberty was 
reſerved to increaſe the Maintenance of the 
Church, and alſo it was urged further that 4 
no Land was in the Valuation of this Church 3 
in Time of H. 8. when the Churches were 4 in 
valued, but Anſwer was made that Lands th 
were not in thoſe Valuations, and omiſſions | 3 

alſo of many Particulars were, and the vi- 

carage houſe in this Caſe was omitted, and 
yet never queſtioned, but this did ins Y 

to the Vicarage. | y 


Shefeel#'s Caſe. 


N Action of falſe ee I | 
„bean againſt a Conſtable, who 1 
pleaded not guilty, the Defendant did ſhew Þ 
in Evidence, that he came to ſearch in time J 
of the Plague for Lodgers in the — 1 ; 
he found a Stranger and queſtioned him 4 
which way he came into the Town; who Y 
anſwered, over the Bridge, and the Judge i if 
conceived this to be a ſcornful anſwer to . 
an Officer, and becauſe he had no Paſs, 43 
but travelled without one, and gave ſuch 
an anſwer, the Defendant did offer to ap- 

prehend him, and the Plaintiff thereupon 5 
being preſent ſaid to the Defendant he ſhall 3 
not go to priſon, but yet offered to | 
| is 


Pleas of Afar. 1 


was, is word for his forth coming, upon which 
was he Defendant did commit the Plaintiff, 
the nd it was ruled upon Evidence, there was 
that Wood Cauſe to commit the Plaintiff for op- 
urch Poſing the Conſtable though but verbally 
m 4 in his Office, who is ſo ancient an Officer of 
ands | N 


the Commonwealth. 4 


vi. Beell's Cafe. 
and 1 2 B? [1 Parſon of Thurneſcoe brought an 
long Action of Debt upon the Stat. of 


2E. 6. and Nil debet being pleaded, it did 
appear upon the evidence, that the Abbot 
who was owner of the Land upon which 
nent the Tythe grew was of the Ciſtertian Order, 
before the Councel of Lateran, which was 
17 of K. John, and that theſe Lands were in 
time the culture of the owner of the inheritance, 
and the Counſel on the other Side urged the 
him Canon Law, which faith that the privi- 
who lege of holding diſcharged of Tythes is not 
1dge WF allowable to this Order, where the Abbot, 
Sc. holds a Moiety or greater Part of the 
Town as owner and occupier, becauſe if o- 
therwiſe it would be a great Deſtruction to 
the Church, In magnam læſionem Ecclefie, 
ſaith the Canon, and endeavour was to 
prove theAbbotLord and Poſſeſſor of all the 
Town of TBurneſcoe aboveſaid, and for that 
pur- 


be made it was fo: and further our Law doth 
not take notice of ſuch Canons, c. whe⸗- 


ly held at Lincoln in the Caſe of one Paul, 


| 2D Avenport cap. Baro. TheJudge cited 


Tue was joined that five Shillings in money 


purpoſe the gift of Yaveſor Lord of Turn- 
ſcoe, was ſhewed which he made to the AbC- 
bot, and the gift was of Thurn/coe, which 
may be intended all the Town, but the Judge 
was againſt that, unleſs apparent Proof can 


ther the Abbot, &c. hath more or leſs, but 
of the order without regard to the quantity 
or prejudice thereupon, &c. One of coun- 
fel with the Plaintiff made an objection . 
that this Privilege ought to have been 

pleaded,and not put upon theEvidence,and 
ſaid it was ruled ſo at the Aſſizes then late- 


but that was not further inſiſted upon, and 

the Matter went to the Jury, who found 

for a ſmall quantity of Tythes to the value &* 
of two Shillings in a ſmall quantity of 
Land for the Defendant, and for the reſt 
for the Plaintiff, becauſe it did appear 
that was Land taken of a Common of late 
time, and was no Part of the Poſſcſſions 
of the Abbot, c. x 


chis Caſe of the Earl of Lincoln, 


had 
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= Ja been uſually paid yearly for the Tythes 
vhich © 1 the Place in queſtion, and it was found 
udgo 3 8 for Part of the Tythes of thoſe Lands: 
can 3 gere though the iſſue is found for the De- 
doth endant in the Prohibition, yet he ſhall not 


8 J ave Judgment ſave for Part, &c. And no 


but 9 konſultation ſhall go in ſuch Caſe, Quære. 
ary Fawcet againſt Sutton. 
oun- | 

tion Gr Banks of counſel with 
been the Defendant challenged the array, 
and or that no hundredor was returned, and he 
late. & pur the challenge in Writing in Latin thus: 
au}, Non intendit quod Fupiciarii hic ad captio- 


3 9 em jurat” predif? procedere debent aut volunt 
eo quod Furatores qui apparent modo nihil ba- 
Vent infra hundredum ubi, &c. nec habuerunt 
4 55 impanellationis jurai* predif? then the 
reſt Jurors who did appear were examined up- 

pon avoyer dire by the poll, and confeſs 


pear | 
. 1 bey have nothing within the hundred, by 
ons . aich it ſhould ſeem that the Jurors ap- 


pearing ought to be hundredors, which ſee 
afterwards here upon the Stat. 27 Elix. 
| 4 hether two hundredors appearing, or ſix 
ted eturned be ſufficient to take away this 
challenge. 


. 8 oe . 
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March ann. 1633. before Vernon Judge 


Aſa. 
| Bradford's Caſe, 
2 n the Evidence the Caſe was, that 


a a Feoffment was of eight Acres in 

ſuch a cloſe which he bought of I. S. and 
it was holder upon the Evidence that 
though the eight Acres were bought of a- 


Botber man than 7. 8. yet they paſs well e- 


"nough by this Feoffment, for it was certain 
"enough before thoſe latter Words added, as 
if he had given a name certain to the Acres, 
as white Acre, &c. in which Caſe the Law 
is though he adds which he bought of J. S. 


this ſhall not make the grant the worſe, 


though it be not true that he purchaſed it 
of J. S. Afterward the fame Caſe was in 


queſtion again before Juſtice Crawley Judge 


of Aſſize there, and then another point was 
ſtirred, Adwick the Feoffer did grant all 
that his Land containing eight Acres and 
three Roods in ſuch a cloſe, be it more or 
leſs, which he did purchaſe of 7. S. and 
the Feoffer had Land there, which he had 
by deſcent from his Mother in the ſame 
cloſe, and beſides this he had not ſufficient 
to make up the ſaid eight Acres and three 

| Roods, 


as ²˙ - . os os ro ans a. 
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Pleas of Ares. 15 
Roods, and the Judge held that nothing of 
that deſcended from his Mother ſhould paſs, 


and in this Caſe there being laid ſeveral a- 


buttals of this Land it was held all muſt be 
proved to put at Liberty the Land io Im- 


pounded by the abuttals ; But note, I was 


over-ruled in the like Caſe by the Lord Rolls 
Chief Juſtice, Anno 1649, at a Tryal in 


Guild-Hall in Caſe of one Mrs. Hadnet for 


a Houſe in Alderſgate-ftreet, where it was 


ruled becauſe the Houſe had a name given 


it, /. theHouſe called the Ship, it was denied 
me though inſiſted upon that the abuttals 
which were divers ſhould be proved. 


2417 was holden for Law by the Judge, 
that where the Defendant himſelf 


hath the Deed which concerns Land in que- 


ſtion and will not produce it, in ſuch caſe 
the Copy thereof ſhall be permitted to be 


given in evidence, and ſo it was, and the 


witnels ſwore it once in his hand, and this 


was a true copy of the Deed and himſelf 


did examine it. 


25 TT was likewiſe holden by the ſame 
Judge upon an evidence that if a por- 
tion of Tythes hath for a long time been uſed 
wich a Chappel, it ſhall paſs now by 2 
7 | 0 


26 Pleas of Ats. 
of the Chappel, and all Tythes thereunto 
belonging, though otherwiſe the name por- 
tion of Tythes is neceſſary in grants. 


Godfrey Horn's Caſe in Prohibition. 


26 TT was holden that thoſe Lands which 
J the Priors of theHoſpital of St. Johns 

of Feruſalem held in their Hands in fee at 
the councel of Lateran are only capable 
of diſcharge of Tythes, and not thoſe they 

- purchaſed after, and where it was in a Far- 
mers Hands, albeit he purchaſed the Fee af- 
terwards he ſhould not hold it diſcharged 
as a Lord Abbot, the Town of Comberworth 
where the Lands ſuppoſed to be privileged 
lay was parcel of the preceptory of News 
land, who granted it to the Prior of St. 
Johns, and was five Miles from Newland 
which was parcel of the ſaid priory of St. 
Fohns, and not probable to be manured by 
the Governor of that preceptory, as the 
Canon requires, becaule ſo far diſtant, yet 
it was found for the diſcharge Prout, &c. 
for Land may be ſaid, manured with proper 
HFands by Servants, if ſo be it was in poſſeſ- 
fion and uſed as a Farm by the preceptory 
of Newland as the Judge held, | 


Auguſt 


— 
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9 Auguſt 1633. coram Davenport Chief 
1 Bar on, J udge Aﬀjija. | 

| Swallow againſt Stephens. 


27T T was holden in this Caſe, that where 
an Action is brought by the Maſter 

for beating his Servant by which he loſt his 
Service, that this is Treſpaſs Ji & armis, 
and not upon the Caſe, but in this Caſe the 
Maſter ſhall not have Damages for the 
beating, but for the Loſs of Service only : 
See Fitz. N. B. 91. G. | 


Bootls Caſe. 


28 NEbt upon a penal Bill, it was ruled 

that. Payment pleaded, Sc. was 
a good Plea, as it was in Caſe of a Bond 
with a Condition, 


Lawſon's Caſe. 


| * Debt upon Arbitrement the ſubmiſ- 

ſion was, that A, B and C ſhall make 
the Arhitrement in Writing, or by Word, 
and the Evidence was, that the three Ar- 
bitrators were agreed of their award, and 
one pronounced it, and declared the Sub- 
ſtance, and the others did agree to it: and 
holden by the Judge, this was no good Ar- 

BY C | bitre- 


ab Pleas of Aﬀezes, = 
bitrement in this manner made and agreed 
to: And he further held, that it was im. 
poſſible for three men to make an Arbitre. 
ment by word of Mouth, becauſe it cannot 
be jointly pronounced, but it ought to be 
in Writing in ſuch Caſe, and the Caſe of 
Spint and Stubs was cited, where a by-Law ſñ 
| was ſaid to have been made by three or four 
perſons, and Part of them made it, and the 
reſt did conſent, and holden not good in 
ſuch Caſe. ; 3 
Dobſon's Caſe. 


zo He Defendant in Treſpaſs had plea- | 
| ded a Recovery in Court Baron, and 
the Plaintiff did reply, De injuria ſua pro- 
aria abſque tali cauſa, and ruled it was a i 
good Replication, and holden at the ſame i 
time that Sale of Goods taken in Execution 
upon a Judgment in ſuch a Court was not 
good without ſpecial Cuſtom to warrant it. | 


Lee's Caſe. 
31 A Letter of Attorney was given in e- 


vidence, which was to enter into all 


8e D &. F. ”".. 


the Land contained in the Lees, Ic. and give 
Livery, or deliver the Lees, and the witneſs 
proved that the Attorney did enter into the 


middle of the Land, and delivered 8 ru 
; | —_ 
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red and ruled a good Execution of the Autho- 
m- rity, and it ſhall be intended he did enter 
tre- into all though he did not expreſs ſo much 
not and this though the Land lie in ſeveral Sel- 
be lions, ſee by me if in ſeveral Towns, 

e of 4 

aw | Conyers againſt Fackſon. 

four 32 Man hath an Acre of freehold in a 

= | great Field, to which Common 
in 


doth belong, now he cannot in his wiy 1p 4 
tion lay it, that he hath Common in the 
whole Field, but in ſuch a part of the Field, 
as in that toward the Eaſt Part or Weſt Part 
of the Field, becauſe if otherwiſe, he 
ſhould then extend his Preſcription to his 
pro- own Land, which would not be good, and 
vas a bedcauſe he had here laid his Prefoription to 
ſame the whole Field; he was nonfaited, Sc. 
Fawcet againſt Anderſon. 
nt it. 33F JPon the Evidence this was holden, 
| U a man hath lands in fee in the => 
of D. and alſo other Lands in Lees there, 
in e- the firſt was parcel of the Manor, the Lees 
to all Landsparcel of the Rectory, and he bargains 
give and ſells his Manor, and all his Lands; and 
itneſs names in particular the Lees Land, and after 
o the he did ac 1 a Fine, and the Judge 
Lees, BY ruled it that this = ſhall not operate up- 


2 on 
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20 
on the leaſed Lands as Livery would if it 
had been made of all the Land contained in 
the Deed, though it be not actually made 
upon the leaſed Land but the other, and in 
ſuch Caſe alſo, if a fine follow ſuch Livery, it 
will have its Operation to bind the Reverſi- 
oner, but otherwiſe it is where no-Livery is 
made, but in the Caſe at the Bar, the Co- 
nuſor, who was the Leſſee had made an un- fa 


der Lees before this Bargain to another, in ¶ th 
which Caſe it was alſo agreed that livery up- Ju 
on the fee ſimple land in name of all ſhould in 
have no operation upon this leaſed Land,of D 
which the Subleſſee was in poſſeſſion. Pr 
Anderſon's Caſe. on 
34] Debt upon Stat. 1 E. 6. for not ſet- La 
I ting forth of tythes, and it was proved not 
in evidence tythe was ſet out, but afterward 
taken away again by him ſets them out, and 
it was holden to be no ſetting forth of 36 
Tythes within the meaning of the Statute: : 
and the Judge faid ſo it hath been reſolved. afte 
See by me if the time they ſtand ſo ſet out, cuſt 
be not material, and it ſeems it is, and ſeems here 
difference where they have been ſo ſet out 2 It 
two or three Days only, and where by ſpace not 
of a Week, and then fetched away by the Wẽitl 


owner of the Land, c. 
Fre. Birks 
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in Birk's Caſe. : 

de FR 3 1 Avowry 1 Preſcription was. that he 
in and all his Anceſtors had Common, 
it Sc. and did not ſay further whoſe Heir he 


was, Fc. And for that cauſe it was ruled no 


good avowry, becauſe it extends to all An- 
-0- ceſtors of part of the mother, father, grand- 
in- father, be he Heir to them or not, and 
in therefore abſurd and impoſſible, and the 1 
p. Jury was directed to find for the Plaintiff > 
11d in the Replevin : See by me 39 H. 6.41. 


Dyer 117. and old Entries 139. where the 
Preſcription is as here, that he and his an- 

ceſtors, c. but then it goes further, and. 
all thoſe whoſe Eſtate he hath, c. in ſuch 
Land, Cc. have had Common, Fc. qd. 
note the Differences. | 


Hollſworth's 0 aſe. 


ind ; 

of Wl 36 A Copyholder had made aSurrender 
ite: in fee of his copyhold in poſſeſſion 
ed. Matter his Death, and it was holden good by 


cuſtom of the manor, which was Wakefeeld 
here, otherwiſe it is by the Common Law. 
2 It was ruled that a Copyholder in tail can- 
not bar the Iſſue in tail by a bare ſurrender 
without Seiler or Recovery, as the cuſ- 
tom is, unleſs by uſage it can be ſhewed 
YI | — 3 


(0 
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that ſuch Surrenderers have injoyed ſuch 
Lands againſt iſſues in tail or Remainder 
men who have ſued for them, but ſee by 


me if rather the uſage ſhall not be ſhewed - 8 


and proved on the otherſide by the iſſue in 
tail, and remainder men, that they have re- 


covered againſt ſuch Surrenderees by ver- 
tue of ſuch Intails, for otherwiſe ſuch tails 
cannot be ſaid tails, for they are not within 


the Statute of W. 2. 
Sir Thomas Gower's Caſe. 


37 IN Action for words, that he was an 


unjuſt Juſtice of the Peace, and the 


evidence was, that the Defendant ſaid he 


was no juſt Juſtice of the Peace, and a ſpe- 
cial Verdict directed, whether the words 
in the Declaration are proved or not. 


10. an Attorney was Plaintiff 
4 in Battery, and the Caſe was thus; 


He was walking in the Market (as Attor- 


nies do too much) and the Defendant and 


: he had ſome angry Words there, upon 


which the Defendant did preſs to go by 
him, and in going, by reaſon of the thron 
of People there, he juſtled the Plaintiff, 


and for this he brought this Action, in 
which if an aſſault only be proved, it is 


ſuf- 
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ſufficient, and holden it was no aſſault, for 


the touching him, or juſtle was to another 
end, namely, to get by him in the throng, 
and not to beat him, Sc. | 


39 mm Executors of Harſnet A * 
ſhop did bring Detinue for ſo many 


Eggs, ſo — Corn, f lo much Poultry, &c. 


reſerved by a Lees, &c. by which Lees ir 
was agreed that a Veſſel ſhall be ready at 


ſuch a Port, c. to take them, &tc. and the 


Executors did prove the Veſlel was there 


ready, Sc. accordingly, which was ſaid 


ought to be done as the firſt act, and the te- 
nant is not bound to tender at the waterſide 


\ firſt, till the Veſſel be there, Cc. d 


nota. In this Caſe Non detinet was pleaded. 
And note it was directed to the Jurors to 
put a groſs Sum upon all things demanded, 
and not a value ſeverally, which I doubt 

on, becauſe Part may be had in ſpecte, — 


Part not perhaps. Ergo. Alſo ſee by me 
of this Detinue for thin Ber! by Reſerva: 
tion, and it ſeems that 


bt ſhould r 

lie in this Cale. | AT 
3 Vepont againſt Hall. 

40 Ar upon the evidence the Caſe was 


thus, 4 © ka a Capyngh 3 
C 4 
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B in fee, after the death of 4, B dies be- 
fore admittance, and A in the interim hath 
made a ſurrender to C in fee, and whether 
Cor the right Heir of B ſhall have this was 
the queſtion, and a ſpecial Verdict was di- 
| rected. Banks of Counſel thought B had 
the right and admittance could not be of 
him ſo long as A did live in this Caſe, but 
after this doubt was laid aſide for ſo much 
as the admittance of B was proved, and ſa 
the ſurrender to C was void clearly, 9c. 


Auguſt 10. Caroli Crawley Judge. I | 


Rigg's Caſe. 


41 D leg brought an Action of Battery, 
1. 1 and the Caſe was, the Plaintiff was 
a Boy and did preſs to come into a Cock- 
pit, to ſee the game, and the Maſter of the 
pit, endeavouring to put him forth, he re- 
ſiſted him, the Maſter thereupon pulled 
him by the ear ſo that it bled, and the boy 
by his Guardian ſues this Action, and the 
Maſter pleaded not guilty, for this it was 
againſt him, but byDavenport Judge, ſome 
opinion was that by good pleading in this 
Caſe the Maſter of the Pit might have ju- 
ſtified the act well enough, but could not 


- plead, not guilty. 
i OR Fohnſon 
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"x Jobnſon againſt Marſpall. 

2 or? Debt upon an Arbitrement and it 

& | was pleaded that no ſuchArbitrement 
was, it was holden ſufficient to prove this 
Iſſue, that an Arbitrement De fa#o was 
made, though inſufficient in point of Law, 
and if the Arbitrement be ſet forth in hec 
verba by the Plaintiff, the Defendant may 
move in ſuch Caſe in arreſt of Judgment, if 

- naught in point of Law. | 


Gy OY. COD . 8 


43JN aſſumpfit to pay ten Pounds if ſuch 
4 a thing is done, as if the Defendant 
go to London for him, &c. It was holden 
here though the Sum is certain in this 


: Caſe, yet becauſe all muſt be in damages _ 
i the Jurors may find leſs damages than 
5 ten Pounds. 2 
5 3 Harling*s Caſe. | 
y H Adminiſtrator, after much 
—_— goods adminiſtred had his admi- 
8 niſtration revoked, and the adminiſtration 
e was committed to B, and B ſued the firſt 
'S Man for Goods unduly adminiſtred and 
* holden no remedy but in Chancery in ſuch 
t Caſe, and by the Judge lately in Chancery 
ſuch a decree was made by himſelf then ſit- 
1 n ting 
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ting there, but his Brother Crew at the Bar 
was not ſatisfied with the Decree, or that 
it could be. „5 


Madſwortb's Caſe. 


7 I was upon an Intail of a Copyhold 
. I + within the manor of Yakejeld,and ſe- 
veral ancient Intails-ſhewed in evidence in 
E. 3. time, and remainders limited over 
upon ſuch Intails, and Plaints in nature of 
Formedons brought there for ſuch Remain- 
ders and Recoveries thereupon, and alſo 
ſeveral Seizures and one Recovery were 
ſhewed to cut off ſuch Intails in that Court, 
this was a dormant in tail made in King 
E. 4. his Reign and ſeveral iſſues after had 
taken their Admittances as of fee ſimple 
land, as heirs in fee, and for this cauſe, and 
for that purchaſers look at the Copies ; and 
ſeeing fee ſimple in admittances are ſecure, 
the eſtate is ſo, and apply their aſſurances - 
accordingly, the Jury found for the Plain- 
tiff againſt this Intail, and it would be pe- 
rilous if it ſhould be otherwiſe, and it ſhall 
be preſumed the tail hath been ſome way 
cut off, when many admittances have been 
in fee ſimple, &c. f thatStewards ought to 
be cautelous how they admit Heirs and ſee 
what remedy,ſhall be againſt 9 if 
me / 


* 


8 


ng a UP WW WW ty wa | 


* | wk 


Aw mw mw 0). wiwy W EO EGO i 


Pleas of Aſtecs. 1 


they admit an Heir as tenant in fee ſimple, 
when his Anceſtor was only tenant in tail. 


WivePs Caſe. 


46 E had two Farmers, A and B, A 
had the Soil of one Parcel, and B 
had the Wood which grew upon that Par- 
cel granted to him, and afterward Mivel 
the Leſſor ſold the Farm of A and all that 


he had in his tenure and occupation, and 


| levied a Fine accordingly, and the queſtion 
was whether the ſoil of that Parcel B had 
the grant of the wood in ſhould paſs or 


no, and the Judge doubted. See by me 


Caſe, and what paſſeth by the grant of 
Boſcum, &c. | 


Metcalf agai nſt $raveley. | 


47 T Jectment. Lees in writing is delive- 


1 Commentary upon Litt. fo. 4. Dockwrays 


red upon the Land, and it was Ha- 


bendum d die datus, now when the Leſſee is 
upon the land after the ſame day it is a diſ- 
ſeiſin, but his continuance there the next 


day by virtue of that Lees purges the dil- 


ſeiſin, and now he is rightfully in of the Lees 
only, and ſo may maintain an Action of 
Ejettione firms as it was holden by the Judge. 

Alisa 
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| Afiſa March 10. Caroli, Vernon | udge, 
Greenwood's Caſe. 


i by Debt upon the Stat. of 2 E. 6. the 
1 Caſewas,threeJointenants of Tythes, 
and two of them grant their parts for three 
Years to two Grantees, and theſe two did 
bring the Action of debt alone, and ruled 
not good, and that all three, though Te- 
nants in common, ought to have joined in 
this Action, for its a perſonal Action as 
Treſpaſs is, and upon this the Plaintiffs 
were nonſuit. Another point was ſtirred 
to uphold this Action that the third man 
omitted had diſclaimed in Chancery by his 
anſwer, but holden that alters nothing, be- 
ing in an Engliſb Court, &c. then a releaſe 
made to the other, by the third Jointenant 
was ſhewed in evidence, and this was inrol- 
led in Chancery, and this was admitted for 
ood evidence, though no proof was of the 
ſealer and delivery of it, for it ſhall be pre- 
ſumed if the contrary is not proved, ſee 
afterward 11 Caroli it was made a great 
doubt, whether tenants in common of tythes 
. ſhall or may join in an Action of Debt up- 


on this Statute, and a ſpecial verdict found, 
| | Cockin 
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Cockin againſt Boſwell. 


* He Caſe was, that he in the rever- 
ſion who had a Rent payable at 


'Y ' Whitſunday and Martlames ſells this the 


firſt of May, but the Deed was not 1nrol- 
led nor attornment, Se. till Mid-ſummer 
following, and it was held the Bargain 
ſhall have the Rent, but becauſe the Coun- 
ſel of the other part were. not ſatisfied a 
ſpecial Verdict was found. 


Rawclif againſt Booth. 


goPÞJ2en upon an Evidence where a a 
Leaſe is to try a title, if my Cattle 
come upon the Ground, and are permitted 
by me to reſt there a long time, I ſhall bean 


Ejector, otherwiſe if a ſmall time. See what 


time will make this, &c. It was further held, 


if the Maſter and owner of the Cattle ap- 


point his Servant to look to the Cattle being 
there, the Maſter and not the Servant ſhall 
be the Ejector in ſuch caſe, but where no 

Servant is ſo appointed, if a ſtranger come 
over the Ground while my cattle are there, 


he ſhall be the Ejector. 


Bull againſt Keighly. 


"Dian promiſe if the Plaintiff 
will marry wy Niece he will give 
"her 
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ber two hundred Pounds, who ſhews he 
did marry her, c. but upon the Evidence 
it appeared this marriage was four Years 
after ſuch promiſe made, c. and in this 
time many diſcharges were proved to have 
been made by the Defendant to his faid MM 
| Niece that ſhe ſhould not marry the Plain- 
tiff; and if ſhe did he would give her no- 
thing, and other diſlikes, yet direction was 
for the Plaintiff, becauſe it might be upon 
the firſt promiſe, their Affections were ſer, 
Sc. and no juſt exceptions were taken after 
this promiſe made to revoke it, Ic. See by 
me it ſeems much Inconvenience may be in 
this, for if after four Years, why not after 
ten or twenty Years, may ſuch promiſe be 
made uſe of on, which would be hard, &9c. 
And note, the Iſſue was Non aſſumpfit, 
and this admitted in Evidence, alfo ſee by 
mee the Book of 10 E. 4. 6. where *tis hol- 
den that a Contract ſhall be taken out of 
hand, or elle it vaniſheth into nothing. 


— oe 


Sir William Savile againſt Grinſditch, 


& * Treſpaſs, Preſcription was in this 
Caſe made to 60 acres Omni tempore 
anni, to him and all thoſe whoſe Eſtate he 
had, and iſſue taken upon the Preſcription, 
and becauſe the Eſtate in one Yaveſor who 

| claimed 
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claimed from the Crown, under whom the 
Defendant did claim, was an eſtate tail, the 
Preſcription was held not good, which 
ſounded in fee ſimple, and in that Caſe he 
ought to have laid the Preſcription in the 


Crown, and it was further held that a 


que eſtate canfiot be of tail. 24 Point was, 

that where the Preſcription was to 60 
Acres, and upon the Evidence it did appear 
that only 20 Acres of the 60 were fallow 


by turn every year, the reſt Sown, it was 


held not good, a 3a point was, that if any 
Rent, &c. hath been payed for this Com- 
mon that ought to be mentioned in the 
Preſcription, but proof was, no ſuch thing 
had been payed, and therefore holden good 
as it was laid 


73 & Nonymus. It was held if Adode- 
liver a Deed made to 17S, to I D, 
though he do not ſay to the uſe of JS, yet 
this is a good delivery of the Deed to 18, 
if he accept of it, 


Aſiſa Auguſt 11 Car. Barkley Judg. 
Lee againſt Savile. | 
r putback the Jury twice, 
| becaule they offered their Verdict 
contrary to their Evidence, as he held and 


ſet 


& F 
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ſeta hundred pound Fine upon one of the Ju- 
ry who had departed from his Companions, 


but after upon examination it was taken off 
again, for that it did appear, it was only by 
reaſon of the Crowd, and ſome of his fel- 
lows were always with him. 


Ballerd againſt Sitwell. 


5 E Eoffment by Deed and no Livery 
5 was, yet this may in evidence be uſed 
as a Releaſe. 20 It was held it one make a 


Lees of Land in which he hath nothing and 


afterwards purchaſe this Land, this is good 
againſt him, and all that do claim un- 
der him, and the Jury is bound to give faith 


to this accordingly to that the Law ſaith in 


ſuch caſe of Eſtoppell. 30 It was held if co- 
lorable payment of Money by a purchaſor 


is recited when none was payed, revera, 


this Eſtate is invalid againſt him comes in 


bona fide for valuable conſideration, and 
this may be given in evidence well enough, 
without pleading it. 


Dawtry againſt Huggins. 


56 I. was ruled upon an Evidence, if A 


hath the cuſtody of the Goods of B, 
as here it was, hogs put into the Defen- 


dants yard, it theſe do a treſpaſs to the | 


land 


1 E 1 - 


r Eb. De. 


Pias of Aſizes. 33 
land of C adjoyning. A ſhall be puniſhed 
in Treſpaſs, and this though the owners 
ſervant did wait upon them, and here it was 
proved the ſervant of A did alſo wait on 
them, and did ſerve them, therefore they 


were in his ſpecial poſſeſſion, and the like 


matter was ruled in the Caſe of Stepben 
Bateman of Wakefield for agiſt cartle, if 
chey do commit a Treſpaſs, the owner of 
the ſoil, where, Sc. ſhall anſwer for that 


Treſpaſs, Quod nota. See by me if they 


break out by unrulineſs, and are ta- 

ken damage feſant if the owner ſhall not 

be put to a Replevin, or how far he who 

2 them to agiſt ſhall anſwer the owner, 
c | 


Evans againſt Yeoman. 

G7 AA the Caſe upon the evi- 

dence was, that whereas the Plain- 
tiff did deliver a book or Charter to the 
Defendant, it was holden that unleſs there 
had been an expreſs promiſe to redeliver this 
back again, this Action will not lie. 2 It was 
held that if a promiſe be to re. deliver 
the book, Cc. within ten days, this 


ought. to be proved, and it is not ſuffi- 


cient to prove the promile to deliver with- 
out more. See by me if it be law, for 
in Michael, term, 1650. in the upper 

BS... Bench, 
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Bench, in a. Caſe between Child and Gui- 
det, the better opinion of the Court was, 
that the ſpecial time agreed upon by the 
rties as there it was, Midſummer follow- 
ing it is not material when the Action is 
brought after the day, and he may lay it 
at Michaelmas to be payed, or any day fol 
lowing that, or may lay it to be payed up- 
on requeſt upon the promiſe in Law, Quod 
noa bene. N 


| Harriſon's Caſe. 


58T JE had madeaLeaſeof a houſereſerv- 
ing rent, and after commanded 
the breaking of a Partition wall in the ſaid 
houſe, and it was holden this was no ſuch 
Ne- entry into the houſe as will make an ex- 
tinguiſhment of the Rent, for that muſt be 
a continuance of the poſſeſſion, and putting 
out the Leſſee. 2 5 


| Tiempeſt againſt Linley, 
19 A N Action upon the Caſe againſt a 
Sheriff upon an eſcape ſuffered by 
his Baily upon a mean Proceſs, and it was 
proved in Evidence, as neceſſary to make 
this Caſe, that there was ſuch a Debt, that 
ſuch a Proceſs, and Warrant was and a due 
Debt. And laſtly, that the party arreſted 
| waz 
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was become inſolvent, otherwiſe he ſhould 
not have recovered Damages to the value 
of his Debt, as here he did, upon all this 
proved in Evidence as aforeſaid, 


Noribend againſt Lifter. 


wy 2 againſt an Heir, and Defendant 
pleaded that he had nothing in Fee 
ſimple by deſcent at the time of this Writ 
ene and tlie Evidence was, that he 
ad made a Feoffment before, but no 
Proof was of any conſideration payed for 
the Land, and no reſolution was in it, ſee; 
for it ſeems he is in of the old Eſtate, ergo. 


GledePs Caſe. 


61 TT was holden that where a Man would 
recover the mean Profits in an Action 
of Treſpaſs, he muſt prove Entry into e- 
. rcel, and not into one Part in name 
of all. e ä 


Wincope*s Caſe. 
62T TPon. the Statutes for robbery a- 
gainſt the hundreth of Oſgodfroſs 
it was holden that the Maſter may well 
bring this Action where his Servant was 
robbed, now to prove what money the Ser- 


vant had, which was two hundred Pounds, 
SEEN, Das N 


36 Plaas ef Aſtaes. 


he was cauſed to prove he had ſo much mo- 


ny delivered him, and that he had been for- 


merly truſted by his Maſter, and had well 
diſcharged that Truſt, then he proved 
the robbery by his outcries, and that he 
was wounded in the Aſſault, and other 
badges of ſuch a Fact done, then it was held 
that his own oath before a Juſtice of Peace 
is ſufficient within the Stat. of 27 Eliz. and 
no contradictory Proof ſhall be received a- 
gainſt that . Oath that he knew any of the 
Robbers, for when he hath once denied it 
upon Oath this is all required by the Law 
to. enable to bring this Action as to that 
point, Quod nota. 
Hill's Caſe. 
315 an Action upon the Caſe for words 
ſpoken of the Plaintiff's wife, the De- 
fendant ſaid ſhe was a Thief, and the Defen- 
dant did juſtifie, becauſe ſhe had broken the 
hedge and taken away the Wood, and did 
prove it, but it was ruled by the Judge 
to be no proof of any Felony, becauſe the 
hedge was fixed by Stakes to the Free-hold, 
but becauſe of this matter the Jury gave 
but eight pence Damages to the Plaintiff, 
and ſo he could have no more Coſts, which 
is the very intent of the Law of 21 om to 
: | eter 
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deter men from ſuch trivial Actions, and 


in this Caſe the Judge would not permit 
any other defamatory matter to be given in 
Evidence to prove the woman a Felon, &c. 


beſides this pleaded. And ſee by me tiiougi 


the ſticks are looſe and ſeparate from the 
Hedge, it ſeems to be no felony, becauſe 
petty Value, and may yet be ſaid part of 


the hedge, as a milſtone is part of the Mill, 


though laid by, and ſeparated from it, an 
TUNERS, een 7 
Creſwick*s Caſe. 


* an Action of Battery, declares that 
1 the Defendant ſimul cum A. and B, 
did beat him, it was ruled that thoſe in the 


fimul cum may be charged with the dama- 


ges, which now are given againſt the Chief 
Defendant, but here, becauſe no Proof was 
againſt thoſe two in the /imul cum, they 
were admitted to be witneſſes for the De- 
fendant. * | 


Hamerton againſt Eaftoff. 


G5 A Sfize of Common, and the writ was 


pertinens belonging to ſuch a Farm, 

Se. and it was holden that the plaint 
and fo Evidence may well be of Common 
appurtenant, and warrantable enough by 
- D 3 that 
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that word pertinens, yet in ſtriftneſs of 
Law they differ. 2 Point, the Preſcription 
was to have Common for beaſts, Levant 
and Couchant, and the Evidence was for 
all Beaſts commonable, and held that this 
did not purſue the Preſcription, but 1s lar. 
ger, the iſſue in this Caſe was Nul tort nul 
_ diſſeifin, and the Evidence proved that the 
Tenant in the Aſſize had improved part of 
the ſoil of the Common, in which thePlain- 
tiff did claim this Common, and the Judge 
doubted at the firſt whether this was good 
in Evidence or he ought to have pleaded it, 
but upon view of the Statute of Merton he 
held it was good this way, and in this Caſe 
it was alſo held by the Judge that a Lord in 
by wrong may improve by vertue of this 
Statute againſt the Tenants and Commo- 
ners, Quod nota. 5 
Legerd againſt Linley. 
66 IN Debt upon a Bond as Executor of 
his own wrong, and fully adminiſter 
was pleaded, and the Caſe upon the Evi. 
dence was, the Defendant had been bound 
with the Inteſtate as his ſurety for a great 
Sumand the Inteſtate had a deſire to ſave him 
harmleſs, and to that end did upon his 
death-· bed make the Defendant a deed 8 
| gift 
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gift of all his Goods, but they were not re- 
moved, put did remain in the Inteſtate's 
poſſeſſion, for the little time he lived, and 
though it was good Conſcience to free his 
ſurety, and the continuance of poſſeſſion 
after the Deed made but a little time, yet it 
was ruled a fraudulent Deed and Gitt, for 
debts upon ſpecialtye ought to be prefer- 
red before this equity, and it was his folly 
he took not counter Security. Another - 
Point in the evidence was, the Defendant 
owed the Inteſtate ſeveral Rents, and he 
had acknowledged himſelf ſatisfied for all 
Rents due by the Defendant, and it was 
holden a good diſcharge being in his life 
time, and fo not to be charged with it at a- 

ny aſſets upon this Plea, but where he had 
payed money for ſo many blacks which the 
Inteſtate had appointed him to be uſed at 
his funeral, it was diſallowed and held no 
good adminiſtration, | 


Aſiſa 11. Caroli coram Vernon 
tempore Quadrag. 


67 Man made his wife a Jointvre du- 
| ring marriage and then ſell; the 


land, it was held the purchaſor ſhall not 
+ D 4 avoid 
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avoid this eſtate in Jointure as fraudulent 
within any the Statutes of fraud, c. 


68 A Sſumpfit for ten pounds lent Money 


X and Non aſſumpfit pleaded, It was 
now ruled that payment before this Action 
brought is no good evidence; but ſee by me 


| becauſe there is no continuing conſiderati- 
on at the time of the Action brought, and 


in the Caſe of one Bleſbie Summer Aſſizes, 
1639 it was holden good plea and evidence. 


See Caſe Banes 9 rep. It is holden where | 
there is no debt, the Defendant may plead 


as aboveſaid, and it ſeems all one when it is 
payed as if no ſuch debt had been, and 


9 E. 4. 3. B. Ic is holden that if the Debt be 


payed, the Defendant may plead the gene- 
ral Iſſue, Nil debet. | 


Afiſa Auguſt 1636. coram Barkley 


Judge. 


691 was now over-ruled, that if a Te- 


nant who hath Bootes to his houſe in 


another mans Land, do cut wood for that 


intent to take his Boote wood, and the owner 
of the Land take it away, an Action of 


TIrover and Converſion lies againſt him b 
the Tenant of the land who hath ſuch 


Bootes. | 


In 


Sz 
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| . an Action upon the Stat. of 2 E. 6. 


it was over. ruled by the ſame Judge 


that thoſe Abbies which came to the Crown 
by 27. 8. ought to pay Tythes, and though 


no payment hath been at any time ſince the 
diflolution for the lands of ſuch Abbies 


that ſhall not free them when it comes in 


ueſtion, for they were ſpared in former 
times, becauſe the reaſoa of the Law was 
not then known, and in this Caſe he ſent 
back the Jurors three times, becauſe they 
would not find as he directed, being matter 
in Law, in which Caſe the Jury ought to 


credit the Judge, and he was diſpleaſed and 
told them another Judge would have bound 


them by Recognizance toappear in the Star 
chamber, and note it was but ſome Jurors 
here that oppoſed the reſt. | 


Rereſbie*s Caſe. 


71e Rollftone who was to marry the 
daughter of Boſwell, and have 
Land with her in marriage, before any ſet- 
tlement made a Leaſe of the land by Inden- 
ture, and then the Land was ſettled upon 
him and his wife, and after his wife and he 
did join in a Leaſe to a third perſon reſer- 
ving Rent and other valuable conſideration, 
and the firſt Leaſe was proved allo to be up- 
Eh 
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on good conſideration, the Jury in this caſe 
gave a Verdict for the ſecond Leſſee, and it 
was holden by the Judge, that the ſecond 
Leſſee who claimeth under the title of Roll- 
ſtone that was eſtopped, ſhall be concluded 
A110 as he was, and in his Opinion the firſt 
Leſſee had the beſt title which was againſt 
the Verdict: yet ſee by me, becauſe the wife 
Who had a joint intereſt with her Husband 
Joyned in this Leaſe, and her mind was be- 
ing now preſent that the ſecond Leſſee 
ſhould have it, becauſe ſhe had Rent by 
that and none by the other. 


Honor*s Caſe. 


T was doubted if cheating Rogue 

will bear Action, and upon that the 
parties did refer themſelves to an agree- 
ment, Sc. 


Barton againſt Coltbirſt 


73 A By Indenture of uſes raiſeth an Eſtate 
in fee to B, who regrants turbary to 

A by another Deed, and after A doth levy 
a Fine to confirm theEſtate, and uſes above- 
ſaid declared, and it was ruled that this 
Fine toucheth nothing upon the grant to 
A of the turbary to extinguiſh it or other- 
wiſe hurt it, Quod nota. 1 

5 er- 
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| Merriwether's Caſe. 13 

| Promiſe to I. S. in conſideration, / 

| 14.4 that he hath married his Siſter he will 
pay him a hundred Pounds, when he is able, 
or that he himſelf get a wife with two hun- 
dred Pounds, and non Aſſump/it pleaded, and 
firſt it was ruled to be a good promiſe, 
though made after Marriage, and though 
but a Brother who made it, and not a Fa- 
ther, and ſecondly, it ſhall be taken as ac- 


knowledged, that the Defendant is of abili- 


ty, prout, when he hath pleaded Non a. 
ſumpſit, and the Plaintiff hath a verdict. 


Sir Richard Hawkeſworth's Caſe. 


| N was claimed in Cockly hills 
in the pleadings, and the Evidence 
prove that the bounder was for this Com- 
mon now claimed, ad Cockly hills to Cock- 
ty hills, and by the opinion of the Court 
at firſt, it was held to be againſt him did 
claim this Common, becaule ad or to ſuch 
a place is excluſive, and the Preſcription is 
in it, yet becauſe the continual uſage was 
- Proved to be in this place, the Judge did 


think it might be well enough for the Pre- 


{cribor to have this Common, but at preſent 
it was put to a view, and the Judge heard, 
| hs | an 
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and admitted proof of the uſage of this 


Common, whether in this place or not 


which ſhewed the bounder to that place, 


was not excluſive peremptorily by his opi- 


nion. 
haps Ward's Cafe. 
76 A Ction of Battery againſt a Conſta- 
ble who had made a ſearch in the 
PlaintifPs houſe for ſtolen Goods by vertue 
of a Juſtice of Peace his warrant to ſearch 
in all ſuſpicious places, and upon the Evi- 
dence it appeared the Defendant in this 
ſearch did pull the clothes from off a wo- 
man's Bed then in her bed, to ſearch under 
her Smock, and this was holden to be a 
miſdemeanor in the Conſtable, and all with 
him, and did make all their proceedingsin 


this place illegal from the beginning. 2. If 


this Miſdemeanor had not been, it was hol- 


den the arreſt of the Plaintiff in this Caſe 


upon the requeſt of the party alone whoſe 


goods were ſtolen, was good though none 


of the goods were found in the Houſe, be- 


cauſe the party whoſe goods were gone, did 


charge thePlaintiff to have taken them, and 
to have them, howbeit the Conſtable in diſcre- 
tion might have refuſed to arreſt him upon 


ſuch requeſt for that he himſelf found no 


| cauſe of ſuſpicion upon his ſearch, Nota. 


Ano- © 
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bk 77 Nonymus. The Father of his own 
W free will doth promiſe a creditor of 


his Sons to pay ſuch a debt for him,and the 


Judge held the promiſe binding. See Caſe 


Beſpeth and Cogill, trin. 4. Car. It was 
doubted whether the Father ſhould be 
bound by his promiſe afterward to pay this 


debt and better opinion was not, and that 


charity paſt was no good conſideration, 
See 10 Eliz. Dyer the Caſe of a Maſter 
upon bail with his Servant. | 


Cuſworth's Caſe. 
78 A Tenant for life remainder to Y- 
| mas his brother in tail until he ali. 
en, remainder in tail to C, another brother, 
the tenant for life makes a Feoffment with 


warranty, and this Feoffor doth infeoff 
Thomas, who infeoffs an eſtranger, and then 


dies having iſſue, and C the laſt in remain - 
der enters, and makes a Lees to the Plain- 
tiff in the Ejectment, and it was holden 
that the entry of the Remainder man here 
was not lawful, in which the limitation 
upon the eſtate of Thomas (until he alien) 
was not regarded, and in this Caſe the war- 
ranty did work nothing, becauſe Thomas 
died before the tenant for life, who made the 

| 285 war- 


— 


| 
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warranty, ſo the right did deſcend to the 


iſſue in tail of Thomas and he remitted, See 
. Caſe Mary Portington 10 Rep. that the Fe. 


offment of Tenant in tail may be purview- 


ed againſt by a Condition, but this is not 
good to make good a limitation upon this 


alienation, for this was to raiſe one eſtate 


cout of another, put into a ſtranger before, 


which cannot be, as where a Leaſe for years 
is, and a Condition is, that if he grant this 


over, the Leſſee ſhall have fee, and he grants 


by Fine, it is impoſſible when the Fine hath 
ſettled it in one man, that it ſhall immedi- 
ately be transferred to another ; ſee where 
by way of uſe it may be as Feoffment to 
A, the Eſtate is immediately raiſed back 


again to the Feoffor by the uſe executed 


upon the Statute of 27 H. 8. 
Ruſhworth's Caſe. 


79 J Having three acres in a place, called 
FBroad Inggs, hath another piece of 


land ſeparate by a hedge from it, but adjoin- 


ing to the ſaid three acres, and this had 
been ſeparated in this manner by the ſpace 
of forty years, but anciently it had been 
part of Broad Inggs, and of late the hedge 
was take down, and it was laid to the three 


| acres, then A makes a Feoffment of the 


three 


Ge 


| three acres in Broad Iyggs, and adds theſe 


that the parcel once ſeparate, though it 


hath been annexed now ten or twenty 


| years ſhall not paſs by this conveyance, 
| becauſe this may have gained another name 
during the ſeparation, | 


Ket againſt Ah. 


80 HE Caſe was thus, a man buys & 


hundred ſheep for twenty ſhillings 


a ſheep, and after contracts with the ſame 
man to have a hundred more at the ſame 
price, and theſe hundred ſheep were deli- 


vered at ſeveral times, yet holden one-in- 
tire Contract for the whole laſt hundred 
| ſheep, and he ſhall have an Action for the 
whole money preſently though the ſheep 
are delivered at forty ſeveral times, 


Earl of Pembroke's Caſe. 


81 A Hath common of Eſtovers in the 


wood of B, /. for houſeboot, and he 
cuts down four trees for that purpoſe to 
prepare this boots, and in the working, 


they prove unfit for that uſe, as for poſts of 


a houſe, &c. In this Caſe it was holden by 
the Judge upon the evidence that this te- 
nant cannot now convert this timber to any 


other 
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words (be it more or leſs) and it was held 
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other uſe, Fc. as to Cooper-ware, /or the 
like, neither can he ſell them and buy other 
fit wood with the money, but note his in- 
tent to make proviſion to build or repair 
the houſe for which the bootes were, Sc. 
was not proved, as it ſeems he ought, and 
In this Caſe it was further held, that he 
cannot inlarge the houſe with this timber, 
nor board the ſides of a Barn there, which 
had mud walls, or the like before. 


82 Caſe in the Exchequer was cited 

by the Judge to be reſolved that 
a Cottage cannot by the Law claim to have 
Common. 


8 TJ the Caſe of tythes upon the Statute 
I of 2 E. 6. the Rector Plaintiff was 
preſſed by the Defendants Councel to 
prove his admiſſion, and inſtitution, and 
the reading of the Articles of the Church, 
Sc. but it was now ruled by the Judge that 
he ſhould not now be put to it, for thoſe 
things ſhall be preſumed, and if otherwiſe, 
let the Defendant prove it. Quod nota. 
put to prove a Negative. 


Afi Auguſt 13 Car. coram Barkley 


S Phat of Aﬀezts: As 


Judge. 

8 Nonymus.. In debt againſt an Heir 

A he — he hath nothing in fee by 
deſcent, &c. nd] in Evidence it appeared he 
had fee, but depending upon an Eſtate tail, 
and upon this a ſpecial Verdict, ſee by me 
this iſſue is againſt the Defendant, for he 
ought to have pleaded this ſpecially, and ſo 
it was done in Caſe Traford Hil. 31 Elix. 
and concluded, unde debitum pradittum ſol- 
vere non potuit, and ſee of therent or ſervice 
depending upon this Reverſion, and . 
what value they ſhall be, c. 


Grice againſt Norton 


85 1 Challenged the Jury, becauſe the 
Plaintiff's Attorney was under - Sheriff, 
and did return the pannel, and the Judge 


in this Caſe took the Attorney's oath, that 


he did make the pannel, who ſwore he did 
not, and thereupon the Jury was ts 
which ſee if this courſe was not minus 

for that its a principal challenge, and fo it 
may be done where the Sheriff is couſen 
to one Party, he may ſwear he returned 
not the pannel, but this was never admit- 
ted, and fee 7 H. Ee challenge 9 
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 Caſeruled a principal challenge, and note in 
the Caſe the Judge directed the form of 
this challenge to be thus; May it pleaſe you 
Mr. Juſtice Barkley, teſt enqueſt ne deves pren- 
der, Ec. and then ſhew the matter of the 
Challenge. Quod nota, the modeſty of the 
Judge at this time, not to direct to ſay, May 
it pleaſe your Lordſhip, which title ſeems 
of Curteſie not right, . 
w&enhes Cube 
86 T vas holden clear, that if a Cuſtom 
| hath been for Copyholders within a 
| manor that the Forfeitures, Sc. have been 
preſented at the Leet, there held, which is 
- an improper Court for that purpoſe, yet it 
ſhall be good in Law, and mens Eſtates 
Mall not be overthrown for ſuch ignorant 
proceeding of a Steward. | | 


© Michael Dent's Caſe. 
87 Tr was holden clear upon the Evidence 


that if two men buy Corn jointly, as | 


parly or the like; the one ſhall not have ac- 
compt againſt his Fellow for the diſpoſal 


of this. wt, 
| Uſey 8 Caſe, "y | 
. B8T Refpaſs. Plaintiff declare that the 


1 Defendant did break his cloſe and 
| 0 cat 
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eat his Graſs, c. Cum averiis Ka . Oxen, 
Sheep, Hogs, avibus, anglice Turkies, and 
the Judge in this Caſe did hold that Turkies 
are not compriſed within the general word 
averia, which is an old Law word, and 
theſe Fowls came but lately into England, 
and upon this it was directed to ſever the 
damages, for otherwiſe if the damages 
ſhall be jointly given, and it be ill for this 


of the Turkies, for the reaſon aboveſaid, it 


will overthrow all the Verdict. 


5 225 Allen 8 Caſe. | 

89 "ere were two Deeds for leading 
the uſes of a Fine ſubſequent. It was 

holden that the latter Deed ſhall ſtand for 

the direction thereof, and it was in this 


Caſe further holden, that where a F ing and 


fixe years paſt are urged to bar a right, Sc. 
6 2 S f 


non-claim withig. the Statute, in this 
; ag ougnt to ſhew the proclamations 
under ſeal, and the Chiro —.— mention- 


5 — it is a Fine with proclamations, 
18 


as is uſual, will not ſerve, and ſo it was 
ruled upon the evidence. 

Thursby*s Caſe, 
goo for Tythes of Corn growing in a 


Par Kk, Which is now diſpar ked, and 
| ES: „ ta 
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the Defendant did plead a Cuſtom to pay 
Veniſon and a Horſe graſs time out of 
mind of man, c. in ſatisfactionof all tythes, 
Fc. and Evidence was given that Corn had 

been ſown there and reaped, but no tythes 

paid, but only this rate for tythes, but the 


witneſs proved a Buck paid yearly, but * 
could not tell whether it was taken out of 

this Park or not, and the Jury was charged t 
to * ſpecially of this, and they found V 
that if it was paid out of any Park it hath {WW R 
been accepted, and allowed, and this was C 
holden better to perform the cuſtom then ¶ Pt 
if particularly tyed by the cuſtom to pay fe 
the Deer our of this Park, for now though WW Pl 
the Park be deſtroyed, yet this payment of m: 
a Deer may be performed, otherwiſe it ij ſhe 


if the Cuſtom had been to pay a Deer WI 
- which had his going in this Park only, for 
then by deſtroying of that the Cuſtom is 92 
one alſo. It was alſo holden though the . 
eer had been often and moſt what paid pri 
out of this Park in queſtion, yet this doth Du. 
not alter the Cuſtom, but it may be paid it n 
out of any Park, and if the Cuſtom was to rita. 
pay a ſhoulder of Veniſon generally, it may Na T 


come out of any Park, as was now held: Eſt: 
but the Judge directed the Jury that if they 2 
| 


found the Deer yas only to come our o 
| | | | 13 
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this Park, which is now diſparked, then to 
find a ſpecial Verdict, it was alſo held that 
ſuit might well be in the Eccleſiaſtical 
Court for this modus. 


Ws Fackſon againſt Cook. 

91 * queſtion was, Leaſe or no Leaſe, 
and the words of a perfect Leaſe by 

the Defendant to the Plaintiff, were pro- 

ved, the beginning and ending of it and the 

Rent, and it was 6. Houſe and Land ; the 

Counſel and Witneſs on the other part 


Prove that a promiſe was then by the De- 
fendant to put the Leaſe in writing, and the 


Plaintiff had beſpoken Indentures to be | 


made for that purpoſe, yet it was ruled this 
ſhould not overthrow this Leaſe Paroll, 
which now had been enjoyed ten years. 


92 Nonymus. It was holden now in a 
Caſe of tythes, and defence made by 
privilege of the Ciſtertian order, which is 
Dum propriis manibus excolunt, Ic. Firſt, 
it muſt be for thoſe are owners of the Inhe- 
ritance of ſuch Land. 2. It was holden that 
a Truſtee of Land though another hath the 
Eſtate in Law is ſuch an Inheritor, and own- 
er of lands, Cc. 3. This is not only for 
Lands which in a common ſenſe are ſaid » 


E 3 
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| be tilled (excoli) c. which would ftraiten it 
unto arable, but Meadows, c. are with. 
in, and this privilege was for groſs Tythes, 


as corn, hay, c. and did not extend to 
ſmall Tythes, and therefore the payment of 
theſe is no evidence to prove the greater 
Tythes to be due. 


MWenpeny his Caſe. 


93 T* an Action of falſe Impriſonment the | 


1 theDefendant pleaded not guilty,and 
gave in Evidence the warrant of a Juſtice 


of Peace to arreſt the Plaintiff, and hol - 


den good Evidence to maintain the Ifſue 
though he is no Officer, who did execute 
this warrant, See the Statute of 7 Jacobi 


cap. 5. It ſeems this is warranted by words 
in that Star. c. any others which do any 


thing by command of Juſtice of Peace, and 
other Officers there named. | 


Sir Thomas Danby his Caſe. 


| 94 Treſpaſs, a Preſcription was to te- 


ther equos & boves, upon ſuch a balke, 
which was the place where the Treſpaſs was 
Jaid, if he uſe this with Mares or Cows, 
he may juſtifie it by this Preſcription, for 
the Ox and Horſe are but inſtances and the 


Defendant is not tyed up preciſely to curl 
| 5 "Bi kn | 
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kind of beaſts in his Plea, for the main mat- 
ter is that the Graſs there growing hath 
been eaten by him. 


Burley's Caſe. 

9 B Parſon of Gen in an Infor- 

mation of Non- reſidence, and a hun- 
dred pounds Penalty demanded. 1 This 
Judge now ruled it againſt the Caſe of Goo- 
dale, in the Lord Coke*s Reports, thata Par- 
ſon remaining within the Pariſh in any 
place, though not in the Parſonage houſe, 
in no Non-Reſident within the Statute. 2 
He over-ruled it in Evidence, that if he liv- 
ed out of the Pariſh for fear of an Executi- 
on, as the ſaid Burley here did, and that in 
an Ale-houſe inthe next Pariſh, that this was 
not within the Statute of Non-Reſidence. 
Nota & quere hoc, for this Parſon had a fa- 
vour, and the reaſon wherefore was well 
known to the proſecutor. 


Aſia tempore Quadrageſme, Vernon 
Judge. ann. 1637. 


Tailor's Caſe. 


56 TEnant at ſufferance hath held Land 
a long time, and then his Land lord 
died, and the Heir was in ward to the King, 

E 4 who 
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who granted the wardſhip to J. S. and af+ 
ter this Tenant at ſufferance brought an Ac- 
tion of Treſpaſs againſt a Stranger who 
had done ſome Treſpaſs upon the Land, 
and this appearing upon the Evidence, the 
Judge over-ruled it againſt the Plaintiff, 
that he could not maintain Treſpaſs, and 
it was ſaid the poſſeſſion of the Plaintiff is 
- vaniſhed by this title devolved to the King, 
fo that he cannot maintain treſpas. 


Seton's Caſe. | 


4 bl Action for Tythes, and a Prohibiti- 
on brought upon this Preſcription, 
that time out of mind, c. the ſum of two 
ſhillings nine pence had been paid for ele- 
ven doles of Meadow, at three pence the 
dole, and the Caſe was, that this was a ſmall 
piece of Meadow taken off and incloſed 
froma great Meadow, of which it was par» 
cel, and the witneſſes did prove that three 
| Pence the Dole had been uſually paid for 
the whole Meadow; and that the eleven 
Doles in queſtion was parcel of it, and the 
Judge did direct the Law to be againſt the 
Plaintiff, becauſe he had laid his m— 
tion intire two Shillings ſix pence for the 
whole, and notthree pence the Dole, which 
doth amount juſt ro ſa much, and _ 


„ A AIG 
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this direction the Plaintiff was non-ſuit, 


Sce if it was not all one, as in . | 


Caſe, 5 Rep. 


Aſſſe r I 7 38. before Barkly 


dge. 
| Lodges Caſe. 
95 T was holden in Caſe of a deviſe of 


Land, that the ſhewing of the Will 


under Seal, and proof that it was examined 


by the original is good Evidence en 


ſnewing the original Will. 
Holſwortb's Caſe. 


was brought for oats, c. and the 
Caſe upon proof was, that certain Treſpaſ- 


ſors had taken theſe oats from the Plaintiff . 
and brought them to the Mill to make into 


Oatmeal as the uſe is, and the Plaintiff 


came to the Miller before any thing done, 
and demanded the Oats as his, and forbad 


him to proceed to make them into ſhilling 
or Oatmeal, but the Miller did proceed for 
all that, and made it into Oatmeal, and the 
Judge directed this to be a Converſion ; in 
the Miller, and directed the Jury according- 


ly, _ It was —_ * the Counſel. 


of 


N Action of Trover and Converſion i 


99 N 
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of the Defendant, that a Miller was a pub- 


lick Officer, and he did but his duty in this 
Caſe. And in this Caſe it was holden fur- 
ther, that if 4 take Goods from me, and 
theſe afterwards come to the hands of B b 
buying or otherwiſe, and he converte 
them to his uſe, B ſhall not be charged to 
me without a new demand made of them 
unto him, and a detention afterward, and 
where ſuch goods are delivered at firſt by 
the owner and after detained upon deman- 
ding them, detinue lyeth and not trover in 
that Caſe. See E. 4. 23. 21 E. 4. 74. 
16 H. 7. 23. 


Heaton againſt Horner and Beck. Sheriffs 
| of York. 


ge fa debt upon an eſcape, an Execution 
I u was upon a Judgment had before 
them, and they made a Precept to their Ser- 
Jeant of the Mace to arreſt the party againſt 
whom the Judgment was, who did ſo, and 
did convey him to priſon, but no entry was 
of this Arreſt in any book, &c. And after- 
ward the priſoner did eſcape, and the Judge 
was of opinion that the Sheriffs were not 
chargeable with this Action, but offered 
the Counſel a ſpecial Verdict if they 
would, after ward the Queſtion was ended, 
= ; GT becauſe 


peer r 
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becauſe upon examination, though he was 
at his own Houſe, yet this was within the 


Rules, and ſo no eſcape, Si, &c. 


Wright's Caſe. 


Ction of Battery and wounding, 
and de non aſſault demeſne pleaded, 
but not proved, the Judge thought thePlea 
above not good, as to the wounding, but 
he ſhould have pleaded not guilty, as to 
that, ſee if now it is found for the Plaintiff 
that no aſſault was, whether it ſhall not be 


TOI 


ee 
7 


good, and the Plaintiff to have judgment, 


and ſee by me 21 H. 6. 25. where it is hol- 
den that for an aſſault upon the perſon of a 
Man he may juſtifie wounding, c. 


Sir Thomas Gore's Caſe, 


an Amercement in a Leet, and 
he Leet was laid to be within ſuch a ma- 


10H brought an Action of debt for 


nor, Sc. but the proof was within a larger 
Circuit, and holden not material, though 


the place was no Manor but a Farm that is 


named a Manor, ſo it be within the circuit 


the Leet extendeth. 


Jack. 


— . : 4 k 
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of the Defendant, that a Miller was a pub- 
lick Officer, and he did but his duty in this 
Caſe. And in this Caſe it was holden fur- 

ther, that if 4 take Goods from me, and 
theſe afterwards come to the hands of B b 
buying or otherwiſe, and he convertet 
them to his uſe, B ſhall not be charged to 
me without a new demand made of them 
unto him, and a detention afterward, and 
where ſuch goods are delivered at firſt by 
the owner and after detained upon deman- 
ding them, detinue lyeth and not trover in 
that Caſe. See E. 4. 23. 21 E. 4. 74. 
16 H. 7. 23. 


Heaton againſt Horner and Beck, Sheriffs 


of York. 


ores fo debtupon an eſcape, an Execution 
1 was upon a Judgment had before 
them, and they made a Precept to their Ser- 
Jeant of the Mace to arreſt the party againſt 
whom the Judgment was, who did fo, and 
did convey him to priſon, but no entry was 
of this Arreſt in any book, &c. And after- 
ward the priſoner did eſcape, and the Judge 
was of opinion that the Sheriffs were not 
chargeable with this Action, but offered 
the Counſel a ſpecial Verdict if they 
would, after ward the Queſtion was ended, 

"= 5 becauſe 
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becauſe upon examination, though he was 


at his own Houſe, yet this was within the 
Rules, and ſo no eſcape, Si, &c. 


Wright's Caſe. 


101 tion of Battery and wounding, 6 
1 A and de non aſſault demeſne pleaded, cf 


but not proved, the Judge — the Plea 
above not good, as to the wounding, but 
he ſhould have pleaded not guilty, as to 
that, ſee if now it is found for the Plaintiff 
that no aſſault was, whether it ſhall not be 
good, and the Plaintiff to have judgment, 
and ſee by me 21 H. 6. 27. where it is hol- 
den that for an aſſault upon the 8 of a 


Man he may juſtifie wounding, 
Sir Thomas Gore's Gat 
102T TE brought an Action of debt for 


an Amercement in a Leet, and 
he Leet was laid to be within ſuch a ma- 
nor, Cc, but the proof was within a larger 
Circuit, and holden not material, though 
the place was no Manor but aFarm thar 1s 
named a Manor, ſo it be within the circuit 
the Leet extendeth. | 


Jacks 


pu Ae, 
act ms Caſe. 
SI | 


N Debt upon the Statute of 2 E, 6. 

a Preſcription was made to pay one 

load of Hay for all Hay growing in ſuch a 
cloſe, and the udge difliked this preſcripti- 
on, as where payment of a penny 1s pleaded 
in ſatisfaction of twenty Pounds, yet he 
left the tryal to the Jury, and the Evidence 
did not prove the load of Hay paid con- 
ſtantly, but ſometimes money, five ſhillings 
or ſix ſhillings, &c.as they could agree. But 
ſee by me whether this money ſa taken was 
for the load of Hay, the Rector was to have 
had for the Tythes, or for all the Hay; if the 
firſt, the Preſcription is not contradicted, 
but ſeems all one, as if the load of Hay it 
ſelf had been paid, but this was not clear- 
ed, and therefore the Jury found for the 
Plaintiff againſt the Preſcription, and ſee 


by me why the Preſcription ſhould not be 


good to pay a load of Hay, c. becauſe of 
charge in making it, and alſo the loading it, 
if that was the uſage ſo to do, 


Tempeſt's Caſe. 


104 A Reticles of agreement were made 
betwixt owners of Coalpits, and 


the Covenants were extended alſo to * 
e 


. wv” 8 ce v5 S$# ., 
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the Heirs of the Covenantors, which was 
to ſettle accompts about the Coals, and af. 
terward one of them aſſigneth his Intereſt, 
Ec. And an Action of Covenant was 

brought againſt the Aſſignee, and the Judge 
ruled the Caſe that this Aſſignment did de- 
ſtroy the nature of this Action, which re- 
quires privity, and ſuch hereditary Articles 
will not help, but are gone by transferring 
the intereſt, Sc. 


| Boſwell's Caſe. 


107 A Man granted all his lands in Dar- 
ela, in the tenureof I. S. and part 

of theſe Lands were in another Town, /. in 

Hombell, but within the Pariſh of Darſield 


the whole Land was, and in this Caſe the 


Judge ruled that the whole Land did paſs, 
and Darfield in the firſt Clauſe ſhall be in- 
tended the Pariſh of Darſield, and not only 
the Will, Quod nota. 


106 Iſtreſs Tempe ſt and her Husband 


were ſued upon a Bond made by 
the wife, and coverture ſempore c. was plea. 
ded, and to prove that Evidence was produ- 
ced that ſne was married, but he knew not 
the Miniſter or Prieſt by whom, or if he 
. were 


— 


| 
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were in orders or not, and the Judge did di- 


rect that he ſhall be well proved when a 


Bond is to be avoided by it: and for the 
ſuſpicion he was a popiſh Vrieft, it deſerves 
no favour and his orders ſhall be ſhewed, 
and that will be dangerous in another kind, 
. treaſon, and he ſaid he knew a Noble- 


man put ſore to it to avoid baſtardy in the 
like Caſe. In this Cafe the Jury was put up- 


on trial, and' in the end, if it could have 
been proved he was a Prieſt though Popiſh, 
it was holden good Evidence to prove the 
marriage, but the Judge did he/#tare'in that 
whether proof was made that he was a 
Prieſt, Quære what became of it? 


Sir Thomas Danby his Caſe, 


107 gd" Thomas Danly brought fan Action 
upon the Cale againſt a Pariſh- 


Clark, and in this Caſe it was admitted to 


read in Evidence depoſitions taken in the 
Eccleſiaſtical Court, becauſe the witneſſes 
were dead, but it was denied the Jury to 
have theſe depoſitions with them. - 


108 Pon an Evidence at the Aſſizes, 


vbere non eſt fallum was pleaded 
to a relees, which was made to A and B, 
and now it was given in Evidence to prove 


this Deed, that A formerly in an Action a- 


gainſt 


— 


1 
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gainſt him had pleaded this Relees in bar, 
and the Relees was entered upon the Record 
In hec verba, and now that Record was 
ſhewed forth and read, being proved a true 
copy. And this was admitted for proof of 
this Relees for no otherEvidence was of the 
ſealing and delivery of it. | 


109 A Nonymus. In Action upon the 
| Caſein natureof conſpiracy,itwas 

ſet forth how the Defendant had indicted 
him of Treſpaſs done, and unjuſtly vexed 
him, c. And the Judge held it was a Caſe 
prime impreſſionis to have this Action upon 
an. Indictment of Treſpaſs, but ſuffered 
the Jury to proceed, but he did hold that 
for meer acquittal upon this Indictment it 
cannot be maintained, but words muſt be 
put in the Declaration that ſignifie it was 
altogether malicious, and proof of it, (9c. for 
it ſeemed to the Judge, that notwithſtand- 
ing this acquittal upon a Travers of the In- 
dictment, or Ignoramus found, this Defen- 
dant or any other may aver the Plaintiff 
to be guilty in this Caſe of Treſpaſs, Quod 
nota differentiam from the Caſe of acquittal 
for felony in ſuch Caſe where once acquit- 
nod and fee 20 H. 7, 111. 
; Sir 


564% Pas of Afr, 
Sir William SaviPs Caſe. 


110 A Gainſt the Maſter and Fellows of 
Sidney College in Cambridge. In | 
Treſpaſs, the Defendant juſtified for pa- 
ſture for a hundred — and preſcribed 
that they and all whoſe eſtate they had in 
Cridling Park time out of mind, c. had | 
Common, c. And it was holden a good 
Preſcription, for although it is now a Park, 
| ue this Preſcription ſhall be intended to 
ve Commencement when it was arable, | 
See by me if it had not been better to have 
laid the Preſcription as owner of ſo many 
acres of arable Land, &c. 


Afiſe March 1638. before Henden and 


Vernon, 


111 A Nonymus. One takes a diſtreſs of 
goods (but ſhewsno cauſe why he 
took the pegs and he 4 ut the Diſtreſs 


into a cloſe Pound, /. ouſe, and the 
Owner brake the A vn the goods 
were, and took them forth again, and it 
was held to be lawful in this Caſe of tor- 
tious taking, for ſo it was for any thing did 


a . | 
* Bo- 
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Baraclougb's Caſe. 

112 N Debt againſt an Adminiſtrator, 

and plene adminiſtravit pleaded, the 
Judge did allow him to give in evidence, 
judgments precedent without pleading it, 
and Ward Serjeant of the other ſide did yield 
to it. It was alſo ruled, that an Acquit- 
tance ſhewed in evidence for a hundred 
pounds paid to a Creditor is good in diſ-— 
charge of an inventory, and it the debt was 
compounded for leſs than the Acquittance 
mentions, this ſnall come on the other part 
to ſhew, and the rather it was held ſo here, 
becauſe this Acquittance was from an Offi- 
cer of the King's for Cuſtoms due, and they 
do not uſe to take leſs than is due. | 


Stanbop's Caſe, 


ns Action Caſe upon a Promiſe, the 
conſideration was laid that where 
che Plaintiff was indebted to the Defendant 
by bond, which was forfeited, they did a- 
gree that in conſideration the Plaintiff had 
paid the Defendant eight pound per centum, 
for intereſt, the Defendant did promiſe he 
i would not ſue him upon that bond, Ce. 
83 and yet had done the contrary, and it was 
AR held to be no conſideration to ground this 


Action 
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Action upon. See by me, becauſe the Sta- 
tute doth not give eight pounds per centum, 
but tolerates it, and doth reſtrain the inte- 
reſt from ten to eight, . 
1 EE Roger's Caſe. 3 
114 A N Information was exhibited for 
II fitting as Commiſſioner of Sewers i 
not having land to the value of forty pound 
by the year prout, &c. 2 One of the Com- 
miſſioners names was miſtaken in the reci- | 
tal of them, and for this cauſe the Plain- 
tiff did not proceed in his trial now. | 


Preſton againſt Hall, 


n HE Plaintiff ſued as Adminiſtra- 
tor for goods, and Non detine: 
was pleaded, and the Defendant produced 
in evidence letters teſtamentory of the 
ſame man, who was ſuppoſed to die inteſ- 
tate, and it was admitted as good evidence: 
ſee Dyer 202. And if the Plaintiff had re- 
— that he made a Will, ſee whether and 
how he can traverſe that he died inteſtate, 
becauſe it is only ſurmiſed being in a De- 
ration, that he died inteſtate. 


4: 
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Afiſe Auguſt 1639. before Vernm and 
Henden Judges. 


Fackſon againſt Simſon. 


8 * upon a Contract, and for part 
3 of the debt a judgment by Nox 
= /um informatus was given, and now Nil de- 
bet was pleaded in this Action for the reſt, 
and at iſſue upon that, and the Judge pri- 
vily ſpake to the Plaintiff's Councel, and 
told them they could never have judg- 
ment in this Action, becauſe the Contract 
is intire, and the Court above will not ad - 
mit of ſuch a diviſion of a debt upon a 
Contract. Quære. 
Sir Marmaduke Strickland's Caſe. 

117 Hh HE Judge upon the evidence did 
= T 2 was debt 
or tyches, that if the land in queſtion was 
diſcharged in the hands of the Abbot at the 
time of the diſſolution, let it be which way 
it will, and without ſhewing how by uni- 
on or the like, and if it hath ſo continued 
to be diſcharged, this ſhall be diſcharged, 
and the Statute of 2 E. 6. doth not give re- 
medy but in ſuch courſe and manner as them 
he might have had. And he further held, 

F 2 that 
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that if the impropriation do not come to 
the Crown until 31 H. 8. yet if it were 
an Abby under the value mentioned in the 
Statute of 27.8. and given to the Crown, 
the King ſhall be in now by the Statute of 


27 H. 8. and ſhall not participate of the 
privileges given by the Statute of 3, H. 8. 


for diſcharge of tythes. This was concern- 


ing the Priory of Walon. 


118 A Nonymus. Cafe in the City of ; 


York tried in an Ejectment for 
the Plaintiff was given 1n evidence, a de- 
viſe of a term for 60 years of the houſe 
in queſtion, and a Proviſo was in the Will, 
that the Deviſor's Wife ſhould have it for 
21 years which ſhe did enjoy, and now ſhe 
was admitted a witneſs to prove this Will, 
becauſe her term was expired, then the De- 
fendant would have proved the Deviſor 
was deceived, becauſe he did declare his in- 
tent to grant ſuch a term in truſt only, and 


the Leſſee himſelf did direct the Deviſor to 


make his Will ſo and ſo, Sc. but the Judge 


would not permit a Will in direct words to 
be ſo overthrown at an evidence, but bade 
them if ſuch fraud and matter was to ſue 
elſewhere. And note, this witneſs which 
now gave evidence was by at the Will- 

- making, 
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making, and ſaid nothing then to the Teſ- 
tator of the matter now ſuggeſted to hin- 


der his making the Will in expreſs words, 
as now it was ſhewed, and this did weaken 
his Teſtimony. much that he would then 
ſuffer it to paſs, and now ſwear an intent 
otherwiſe, Quod nota. 


 Holbury's Caſe. 
119JN aſſumpfit for ſix pounds for a Debt 


and now four pounds only proved, 


and yet ruled for the Plaintiff : and if he 


bring a new Action for four pounds, as 
upon another Contract, the Defendant may 
by an averment bring this Recovery now 
had to be for the ſame debt, and ſo bar 
him : which was the only objection in the 
Caſe at the Bar, that the Defendant was 
in danger to be doubly charged, which 
is taken away by the reſolution aboveſaid. 


| Seors Caſe, 


120 | ip an Action of Trover the Caſe was, 
that a diſtreſs had been taken for 


damage feſant, and the damages demand. 
ed were tendred being an involuntary 


Treſpaſs. It was now held that a detainer 
after this tender ſhall not make him guilty 
| 5 0 
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of Trover and Converſion in this Caſe com- 


ing lawfully by the Goods at firſt. 


12 I the Caſeof a Way, the Judge ruled 

I it for Law, that it is a good Preſcrip- 
tion that he hath had a Way over ſuch a 
piece of ground, calledBlack-acre, &c.with- -· 
out ſaying, From ſuch a place to ſuch a place, 
or mentioning the ſeveral particular paſla- 
ges all along to bring him to the place in 
queſtion (as the common form is in ſuch 


Caſe) but its beſt to go ſhortly to the place 

that is in queſtion, which is great eaſe in 

pleading, and prevents much danger in the 
proof. Quod nota. 


Richardſon's Caſe. 


122] N Treſpaſs, tender of two ſhillings 

ſixpence in amends was pleaded, and 
averred that the ſaid ſum was ſufficient, 
this upon the new Statute of 21 Fac. andif- 
ſue taken upon the ſufficiency of the a- 
mends. In this Caſe the Defendant began 
the evidence to prove the amends ſufficient 
and was directed to ſhew the Treſpaſs, 
What it was, and prove the tender, c. and 
the Plaintiff in this Caſe was not permit- 


ted to ſhew or prove more Treſpaſſes than 


one of which he hath declared, and _ 


s 
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the Plaintiff ſets forth ſhall be the Treſpaſs 


and not that the Defendant ſets forth if 


they vary; then the Plaintiff did prove it 
was to the value of five ſhillings, and the 


Si [ | Defendant would have left it to the Jury, 


whether the Treſpaſs of two beaſts in A- 


pril, in graſs ground could be of that va- 


lue, but the Judge would not permit it ſo 
tor the Jury to Judge, as if. no proof was 
when the witneſs had expreſly proved it 
to the value of five ſhillings, when the De- 
fendant had failed to make proof what the 
Treſpaſs was ſo to apply his amends ten- 
dered to that Treſpaſs, in which he had 
failed before. „ 
E |  Blesby's Caſe. 
123 A S/ump/ittor ten pounds lent money, 
1 A and Non afſumpfit pleaded, — 
the Judge gave way in this Caſe to prove 
payment before the Action brought, which 
if the Defendant can do then there was no 
conſideration to charge him in this A- 
ction. | | | 
Portington's Caſe. 


hs! fa Dower Ne unques ſeifie que diwer 

was pleaded, and in proof of this the 

tenant ſhewed that there was a bargain and 
= .. fale 
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ſale made to the husband by one Cook, and ; 


it was injoyed divers years, but the aſſu- 


rance was never 13 during the life of 


the huſband, and by the Judge it was ſaid 
that he would intend the huſband to be in 
poſſeſſion by diſſeiſin, and not as tenant at 
will, and then the iſſue is for the Plaintiff. 
And note in giving the verdict by direction 
it was found ſo many acres of land, ſo ma- 
ny of meadow, c. then the yearly values, 
then a third part rated for the time the 
dower had been withheld after the Action 
brought, and twenty ſhillings by year was 
given for that detention, the huſband dying 
leiſed, 5-3 | 
Prięſt againſt Gaunt. 
125 | fs Debt upon a Bond to perform an 


award, and Nullam arbitramentum 
pleaded, then the Plaintiff by replication 
ſets forth the award made in hæc verba, and 


then aſſigned a breach, the Defendant can- | 


not now joyn that he hath performed 
this award, but muſt now demur upon the 
Replication, for that the award is not good 
in Law; or elſe in his plea in Bar at firſt 
ought to have confeſſed ſuch an award was 
and that he hath perfomed it: for if now 
in his Rejoynder he ſhould agree Ro was 

; : ; all 
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an award made he ſhould croſs his own 
Plea, and therefore becauſe in the Caſe 


to be tried he had rejoyned that he had 


performed the award ſet forth in the Repli- 
cation, It was held a feofail and a Juror 


withdrawn, and the proper way was in ſuch. 


caſe for the Plaintiff to have demurred up- 
on ſuch a Rejoynder. Quod nota. 


Paſman and his wife againſt Fletcher, 


126 F< ſaying to thePlaintifPs wife theſe _ 


I words, You had a baſtard in Lon- 
don, and go thither and have another, and 


the Judge held the Action would not lie, 


but ſee becauſe of the variance may be in 


ſuch Caſe between the huſband and his 


wife, which is damage, &c. 
Bovell againſt Sherwood. | 


1 715 Action of falſe Impriſonment, the 
| Caſe was an order of Seſſions of 


Peace was made to deliver and ſet free ſuch 
an Apprentice from his ſervice becauſe of 


ill uſage, c. and oath was made that the 
Maſter would not perform the order, and 
thereupon warrant iſſued to arreſt him, 


and he was taken within the liberties of St. 
Peter at York by. the Defendant a Conſta- 


ble of the City, but the place was within the 
Pg | Coun- 
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County of the City as a great part of that 


liberty was, and upon the evidence the Gao. - 


ler could not produce the Juſtices warrant, 


for which he was ſent ; it was then ſaid for 


the Defendant that the Starute of Appren- 
tices was not purſued, and if 1t were, yet it 
was held that ſuch a warrant by one or two 
Juſtices of Peace after the Seſſions upon an 
order made in the Seſſions was not good, 
but it ſhall be made in the Seſſions upon a 
- contempt to their orders. Then it was urged 
that they ought to find for the Defendant, 
becauſe the Action is laid in the County at 


large, and not in the County of the City, as. 


it ought by the Statute being againſt an Of. 
ficer : but the Judge held that was not ne- 
ceſſary, but in Caſe where the matter given 
in evidence would have been good in juſti- 
fication if it had been laid in the proper 
County, and is only naught becauſe laid 
in a foreign County. Quod nota, but the 
Judge did not peremptorily adhere to it. 

Then it was faid its againſt the Defendant 
becauſe he hath entred into this liberty. 


Quod quere by me being within the Coun- 


ty of the City, and ſeems a Treſpaſs only 
to the liberty, and makes not the arreſt ille- 
gal, and for that point a ſpecial verdict 
was, but ſee the conceit abovelaid of the 


Judge 


„ c 


17 
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Judge would take that which the Statute 
orders, ſc. that the Action ſhall be laid in 
the proper County, or elſe the Defendant 
ſhall be found not guilty in caſe of an Offi- 
cer, without juſtification at all, It was mo- 
ved in this Caſe, if the Defendant be a great 


man as Mayor of a City, Cc. which is a 


County, whether the Court above cannot 


order an Action in ſuch Caſe to be laid in 


a foreign County, becauſe of the inconve- 
nience of favour there, c. and it ſeems that 
the Court may do it, for the Law provides 
only for the general miſchief only, but 
upon ſpecial reaſon it may be done, and 
ſo the Judges do practiſe upon the Statute 
of H. 4. of Actions to be laid in the pro- 
per County, yet upon good reaſon, as where 
one party is a man of great power in that 
County they will order it to be laid in a- 


nother County. 


Aſiſa 150 Car. before Henden Ba- 
ron of the Exchequer, 
Duncalſe's Caſe. 
. Action, Trover of Corn, and the 
Plaintiff ſhewed in evidence a Re- 
covery in a Court Baron, this being copy- 
hold land, but it was holden this was mat- 
1 ter 
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ter of fact only, and it ſhall not bind a bet- 
ter title found now, and the Defendants 
title now was a ſurrender, but the poſſeſſi- 
on hath gone long, ſc. from the 33 Elix. 
when the ſurrender was with the heir of the 


ſurrenderor, ergo. But this ſhall be intended, 


but to ſame particular purpoſe it did thus 
continue, or that it had been ſurrendred 
back again, for ſeveral heirs of him who did 


make the ſurrender had been admitted, 


therefore the Judge thought the Jury ought 
to find againſt the Surrender, but after 
ſtayed till better ſearch could be made in 
the Court Rolls. | 
Solomon Swail's Caſe. t 
wc xe Debt upon the Statute of 2 E. 6, 
for tithes Nil debet was pleaded, and 
upon the evidence it appeared the Prior of 
Bridlington was Owner and Proprietor of 
the Rectory of Sou hſtavely, within which 
was a Grange called Caton, which was the 
Inheritance of the Abbey of Fountains, 
which Abbey was of the Ciſtertian order, 
and the Abbot took a Leaſc of the moiety of 
the tithes of this Farm of the Prior at the 
rent of 20 5s. per annum, and one Vaveſor 
and another did farm the other moiety of 
the tithes of the ſaid Farm, and then the 
Prior was attainted, and this Rectory came 


by 


. 2 | n — G 
FCP 


W 


S3 


ey 


I 2 


DME Hh tom 


Pleas of Aﬀzes, FS + 
by that means to the. Crown, and after in 
31 H.8.the Abbey of Fountains came to the 
Crown, and King H. 8. did demile this to 
Ade of Bardſey tor 21 years at the tent 
of twenty ſhillings the Leaſe of the moiety 
of the tithes, which the Abbot held in Farm 

being extinct by the union aboveſaid of the 


term and inheritance in the Crown. Afﬀ- 
terward H. 8. 36. of his Reign did grant the 


| - Rectory of Stavely aforeſaid, with large 


words, and then recited, —_— Sc. are 
of the value of 20 ſhillings per annum, 
and the King then had the rent ofzos. per an. 
received by the Prior upon Vaveſor's Leaſe, 
all this did appear upon the evidence, and it 
was reſolved that this gue quidem in the 
grant doth not overthrow the Patent, 


though the value be miſtaken, but only pro 


tanto, as was the miſtake, and this by way 
of repriſer of it in the Exchequer, lee the 
Statute of 43 E. 3. 2 This part of the 
tithesdemiſed it ſeems ſhall not paſs without 


expreſs recital of the Leaſe, and rent reſer- 


ved thereupon, for elle it ſhould be hard 


for the King, and this Caſe was put, if the 


King have land and a Coal-mine there, and 


the King grant the land by name, which in 


Law doth paſs the Coal-mine, yet in his 
Cale it ſhall not do it, fo not by grant ow 
| - <4 
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the Rectory this in Leaſe ſhall not paſs. See 
the Statute 31 H. 8. which aids miſtakes in 


the K ing's grants if his intent may appear a. 


ny way, and it was ſaid that no Caſe can be 
put out of any book in print that any ſuch 
nt was overthrown for any miſtake, and 
ll cauſe be to aid the King upon a miſtake, 
yet his under-tenant ſhall not take a vail 
| thereupon, but he ſhall pay his rents, tythes, 
Sc. to the Patentee as if the grant were 
good, and poſſeſſion is good title as againſt 
him, Quod nota per totum. 5 


N Spoford's Caſe. 
Juror was put by after he was 


5 
tiff, Sc. | 
Sir Michael Wharton againſt Portington. 
131 1 held land by leaſe of 


the Plaintiff in which was a con- 


dition to enter for non-paymentof the rent, 
and the Plaintiff ſent his ſervant to demand 


the rent, who came upon the land none in- 


habiting there and ſpake thus, Manor of S. 
pay thy rent of ten pound to Sir Michael 
A barlon for the Rent due at Lady- day laſt, 
and a ſpecial verdict was found whether 
this was a good demand or no. 


Bayne's 


. ſworn becaufe of kin to the Plain- 
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Bayne's againſt Robinſon, Sheriff of the 
| County of Lancaſter. 


132 TN accompt, and the Caſe was 

= thus, the Sheriff had received 
for two executions againſt two ſeveral 
perſons twelve-pence in the pound of the 
Plaintiff, It was held that a Sheriff can- 
not take money for Fees upon delivery of 
warrants general to his own Bailies, but 
muſt expect till the money be levied. 2. Ic 
was declared that in the Common Bench, 
there is not taken for Fees upon executions 
twelve pence in the pound, and ſix pence for 
every pound aboveas is in the King*sBench 
but only ſix pence for every Pound, Quod 
nota differentiam, 3 Here when the Plain- 
tiff had his writs of execution, he ſent thm - 
to the Sheriff's Baily, who willed him to 
put in what Bailies he pleaſed, who named 
three or four ſpecial Bailies. It was held 
this was a naming by the Plaintiff himſelf 


ol his Bailies, and in ſuch caſe the Sheriff 


raay take his fees preſently. Laſtly, it was 
held if money is received by ſuch ſpecial 
Bailies of the Plaintiff wrongfully by co- 
lour of this Officer, an Action of accompt 
lieth, and it is not neceſſary it be delivered 
for accompt render, &c. in this Caſe 2 * 
cia 
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cial verdict was offered to be by the Judge, 


but Counſel could not agree about it, and 
ſo the Plaintiff was nonſuited with much 
diſcontent. | 


William Mettam's Caſe, 


133 If Debt for tithes, and Defendant in 

his defence ſhewed a privilege by the 
Ciſtertian order, and deed without date 
was ſhewed taken out of St. Maries tower 


in York, upon which there was written da. 


tum, but no more, no year, Sc. and the 
deed was further tenendum de capitalibus 
dom. feodi, and for both cauſes the Judge 
thought this an unfaithful Record, and did 
conceive it was made after the Statute of 
W. z. d. quia emplores terrarum. 


Robert's Caſe. 


134 A Ction falſe impriſonment, the Caſe 


was, he being in execurion in the 

County of Lancaſter did deſire to be 
brought into the County of York to ſpeak 
with his friends there, ſo to make way for 
his delivery, and being in Yorkhire did 
endeavour to eſcape, and the Defendant 
commanded to ſtay him, and ſo he was hol- 
den a principal impriſoner as well as thoſe 
laid hands on him, and in this Caſe it was 
| | di- 
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3 directed to find againſt all the Defendants, 


becauſe they had pleaded not guilty, but 
otherwiſe it had been if they had pleaded 
the matter aboveſaid ſpecially /. that the 
riſoner was hrought into another County 


at his own deſire. Quod nota, and the Ju- 


rors did help the Defendants in this Caſe, 
and gave but two pence damages for the 
reaſon aboveſaid, becauſe he was brought 
upon his own requeſt, 


Sir Arthur Robinſon's Caſe. 


* a Prohibition, and the Preſcripti- 


on ſuggeſted was to pay a rate tythe 

of thirteen ſhillings four pence for all Land, 
Sc. and for profits of a Mill, and in Evi- 
dence the witneſſes proved ſeveral ſmall. 
ſums paid as five ſhillings, two ſhillings, 
&c. which in the whole came to the juſt 
Sum laid in the Preſcription, and it was 
holden no good proof by the owner of the 
inheritance, otherwiſe it had been if theſe 
ſeveral Sums had been paid by the ſeveral 
Tenants of ſeveral parcels of the Land 
in queſtion. And in this Caſe it was held 
if ſuch a Preſcription is laid for an hun- 
dred acres, and the Plaintiff fail in the numi- 
ber, it is doubtful whether it be not a 
failer in proof, the _ way is to lay it that 
| Ss 
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it hath been paid for ſuch cloſes, Ic. by It 
name; and in this Caſe it was held clearly, b 
that no proof being to extend this Sum C 
paid for the Mill, the Plaintiff did fail th 
in his Preſcription in all. * ta 

Sugden againſt Cartell, - 1 


136 IN Ebt upon 2 E. 6. The Caſe was, in 
the Defendant had ſtocked up tel 

woody grounds and ſowed it with Corn, Wi 

and the queſtion upon the Statute of bar- Be 

ren ground Sc. and the Plaintiff did prove al 

that tythes had been paid for this before Ac 

the ſtocking it up for Sheep, c. and alſo 

proved it was worth four ſhillings the Acre 130 

before, and for this the Action went againſt 

the Defendant. See what ſhall be ſaid bar- Bat 


ren ground, Sc. if eight pence or twelve his 
pence the Acre will make it ſo to be free of the 
tythes. | | | = 

Sir Ralph Hanſby's Caſe, | * 


171 Treſpaſs for breaking his cloſe, Fat 
digging Coals, and taking away for- this 
ty loads of Coals there digged and laid W Jud 
the Treſpaſs 19 Iulii 14. Car. Regis until Cok, 


November 15. Car. with a Continuando di- ſon 
werfis diebus & vicibus, but the Plaintiff 


could prove no re-entry, and for that Caſe 
8 | it 
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it was reſolved he could recover no more 


but for the firſt entry, and nothing for the 1 


Coals taken away, and this will hinder no- 
thing in another Action for the Coals 
taken, but is a diſtinct Treſpaſs, but as to 
that becauſe he is out of poſſeſſion of the 
Land, what Action ſhall be for the-Coals 
in ſuch Caſe, ſee if trover lies, becauſe a Cha- 
tel and the property in that Veſts preſently 
without demand, CG. for ſo the Caſe was of 
Berry and Herd for the bark of a tree which 
a Leſſee cuts down, the Leſſor ſnall have an 


| Action preſently. 


138 Nonymus. Action for words, one 

"A. ſaid to a younger ſon, Thou art a 
Baſtard, and this was in the life time of 
his Father, and Plaintiff ſnewed his Fa- 
ther took a great diſpleaſure at him upon 
this, and made his Will and gave him no- 
thing: See if an Action will lie for this ca- 
ſual remote hurt, for it did not appear the 


Father was dead, but it was proved after 


this he was uſed hardly by the Father, the 
Judge doubted if actionable. See by me 
Cote upon Lit. fo. 243. where the younger 
ſon is called heres remotus. Quære. 


TER 


34% Pia of ifs. 
Aſiſa July 16. Car. before Foſter 


udge. 


Doctor Micklethwart's Caſe. 


139 IF Debt for Rent, the Caſe was thus, 

| a Leaſe is in being and then the Leſſor 
demiſed to another in Auguſt, habendum, 
from Lady-day before for a year rendring 
rent at Michaclinas following, the firſt Leaſe 
doth not end till O#oþer, and the ſecond 
Leaſe was by parol only, and the Judge 
in this caſe held that this Michaelmas which 
falls out between the two Terms is a good 


rent day of the ſecond Leaſe, and it ſhall be 
paid. | | To 


. a TI 

I "He Judge would not ſuffer a grand 
⁊ © Jury man to be produced as a wit- J. 
neſs to ſwear what was given in Evidence * 
to them, becauſe he is ſworn not to reveal we 


the ſecrets of his companions. See if a wit- 
neſs is queſtioned for a falſe Oath to the 
grand Jury, how it ſhall be proved if ſome . 
of the Jury be not ſworn in ſuch Caſe, and 7 
in a Caſe between Hitch and Mallet ſuch a D 
Caſe was about an Oath made before 4 : 
grand Jury, Quære what became of it. 
| |  Smill's 


141 A N Executor aſſumed to pay a debt 


that this ſhall bind him though he have noc if 
aſſets, and this he ſaid for law however dif- 


to be. 


Defendant in his defence did prove he had 
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Smith's Caſe. 


of the Teſtators, it was holden 


ferent opinions had been in ſuch Caſe. 
See Caſe Banes and Pinchon's Cale, Coke's 
rep. ſeems to be contrary. | 


142 A Record in an inferior Court was 

| rejected in Evidence, and put to 
prove it now, what was then done in the - 
inferior Court which was the Corporation 
Court of Beverley, | 


14 Epoſitions in Chancery of witneſ- 

D — refuſed in cridewa by the 
Judge, and Copies of Record ſworn true 
were not permitted by the Jury to be taken 
away with them, as deeds under Seal uſe 


Fohbnſon and his wife againſt Stancliff. 


144 4 Action of conſpiracy for indic- 
ting the Plaintiffs of felony, and the 


goods ſtolen, and thereupon did prefer an 
indictment, which was found Ignoramus, 
| „ and 
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| and then it was proved that he did prefer a 
| ſecond indictment after he had notice the 
goods were taken by another, and pawned 
to the Plaintiff, and for this the Jury 
found him guilty, and that Malice was in 
this proſecution, which is the chief cauſe to 
maintain this Action, and moreover it was 
proved that the Defendant had brought 
Actions at Law, which was a civil proceed» 
ing for the ſame goods ſuppoſed to be 
ſtolen, which was urg<d to ſhew the!malici- 
ous proſecution, but tor this, the Judge 
held this of it ſelf would not maintain this 
Action, for the party whoſe goods are 
ſtolen, may proceed both ways without ma- 
lice, and alſo it was held a ſecond Indic: 
ment 'may be preferred upon better Evi- 
. dence without making the proſecutor liable 
to this Action, ſo note it was the notice of 
the matter aboveſaid only did maintain 
this Action, but ſee by me how the Defen- 

dant was bound to believe ſuch notice, (9c, 


Fall's Cafe. 


145 = Condition of a Feoffment was 
to pay 12 pound at Michaelmas 

next, and fo every year, Cc. And aftcr 
ſuch default the Feoffment to be void. 
And by the Judge it was ruled that it is un- 
8 certain 
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certain in this Caſe when re-entry ſhall be 


made, and upon this the parties referred 
the matter and a Juror was withdrawn, 
Kirbie againſt Emerſon. 
146 Sumpſit upon an in ſimul computa- 
A — and Non aſſumpſit plead- 
ed, and the Plaintiff produced a writing 
ſigned without ſeal which teſtified the debt 
to prove his Caſe, but it was held no good 
Evidence, for it is another thing, and he 
ſhould have declared Qued indebitatus 
afſumpſit, &c. and upon this the Plaintiff 
was urged to be nonſuit. . 


Ram ſden's Caſe. 


147 A Sſumpht for twenty pounds upon 


accompt, and upon the evidence 
it did appear to be another ſum than twen- 
ty pounds, and it was ruled againſt the 
Plaintiff, and he was nonſuit, and the 
Judge held where an Action is for ten 
pounds upon a Contract for a Horſe, and 
the witneſs doth not prove the very ſum, 
but differ a penny or twelve pence, in this 
caſe it ſhall be found againſt the Plaintiff, 
and cited the opinion of Malter Chief Ba- 
ron: to be ſo, but for the importunity then 
was contented a ſpecial Verdict ſhould be 
found. But the Court above did rule the 
6 4 | Caſe 


>» us” * 
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Caſe againſt che Plaintiff, Quod nota in 


aſſumpfit, where damages only are to be 
recovered, for in ſuch caſe if debt had been 
brought it is clear, becauſe he doth not hit 
the Contract it ſhall be againſt the Plaintiff, 
 Arluſh againſt Colliſn. 

at hy Debt upon a Bond, and plene ad- 

miniſtravit pleaded. It was held no 
good Evidence to prove the Defendant had 


_ paſſed his promiſe to pay J. S. his debt due 


by the Teſtator before this Action brought, 
but otherwiſe if he had given his Bond for 
it: and if an Executor renew a Bond which 
his Teſtator had entered as ſurety only, this 
is no ſuch adminiſtration as will make this 
plea good againſt other creditors by ſpeci- 
alty, and this was the Caſe now, and it 

was upon this direction found for the Plain- 

Bateman againſt Howleſworth, 


149 Sſumpſit to perform an award, and 

| Non aſſumpfit pleaded, and the 
Plaintiff ſhews an arbitrement and aſſigned 
a breach in not payment of ten pounds a- 
warded, and holden that it is ſufficient in 
this Caſe for the Plaintiff to prove this 4 


| fump/it without any proof of the money 


Paid. 


, + —_— 


T 
paid. 2 It was holden further that the 
aſumpſit in this Caſe being three hundred 
pounds, the recovery in this Caſe ſhall not 
be the whole ſum of three hundred pounds 
but only ſo much as he is damnified now, 
ſ. the ten pounds or to the value of what o- 


ther thing is now arbitrated, Quod nota, 


I * K an Action of Waſte a Juror was 
L withdrawn for that two viewers did 
not appear but one only, whereby as by 


| Law two ought to have the view. 


Lord FYharton's Caſe. 


151 A Deed of uſes was loſt, and to ſup- 


ply it evidence was given that the 
loſt Deed had formerly been ſhewed in evi- 
dence in the Exchequer upon an alienation 
there queſtioned, the land being holden in 


capite, and the Record thereof was ſhewed, 


and this was allowed for Evidence. 
Ala March. 16. Cor. Whitfeld Ser- 
| jeant Judge. 
Miſtreſs $:apleton's Caſe. 


152T JEr husband made a conveyance to 
his own uſe forlife, the remainder 


to his wife for life, the remainder to ano- 


ther 
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ther in fee, the wife did join with her huf. 
band in a Leaſe for years, rendring rent, he 
died, and ſhe accepted-the rent and this 
was found ſpecially, hecauſe-1t was doubt- 
ed that the wife not having any preſent e- 


| Nate to contract for, nor the preſent e- 


ſtate to make acceptance, whether ſhe 
ſhould be bound, ſhe had entered here in 
this Caſe for rent behind upon the Tenant 
of the land. | 
Blockiy againſt Croft. 
15 * Defendant did claim a Gallery, 
which was above certain tenements 
being Chantery Land in the City of York, 
and it was claimed as parcel of another 
houſe or belonging to it, which houſe the 
Defendant had near adjoyning to the tene- 
ment where this Gallery was, but was divi- 
ded by a little lane, and it was found for the 
Defendant. Nota, this manner of freehold 
in an upper Gallery, and alſo part or be- 
longing to another diſtinct houſe. 
Beamfley*s Caſe. . 
1 H declared in an Ejectment of one 
| acre of Land, and one of Paſture, 
and the witneſs proved three acres of land, 
and three of paſture, and no exception taken 
to this, ſee here fo. more of this matter. 


In this Caſe an ancient Will was given in to 


CVI- 
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evidence proved in the Eccleſiaſtical Cou . 


but the original was not ſhewed forth, nor 
any proof that this under ſeal had been 


examin*d by the original, nor by the regiſter 
book (See if that had been ſufficient) and it 


was holden no good evidence to prove this 
Will but holden further if the hand of the 
publick notary, which was to the Will un- 
der ſeal, had been proved it would have 
ſerved. Nota, and ſaid it was a crime in the 
Officers of the Eccleſiaſtical Courts, that the 
took mens Wills into their hands which 
they ought not to do in caſe of lands con- 
tained in them, and by him if they loſe them 
they muſt anſwer it in an Action for dama- 
ges to the value of the land, and proof 
that there was ſuch a Will in writing ſhall 
ſerve againſt them. Nota. 


Dickenſon againſt Malliverd. 


- 155. TE avow for damage done, &:. and 


iſſue joyned upon the freehold and 
the Plaintiffdid alledge the Defendant had 
madea Leaſe before the caption,and holden 
no evidence, but he ought to have pleaded 
it, Sc, and for this cauſe the Plaintiff was 
nonſuited, but the Jury did enquire of 


the damages and coſts by direction of the 
Court, and fo is the practice in Replevins. 


Pro- 
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L miſed, /. to pay five ſhillings year- 
y for all fat cattle, oxen, and for mares, 
Horſes and other unfruitful Cattle a half- 
penny, called Growth half-penny, and the 
witneſs proved all this, but ſwore further 
that for draught oxen of the Plough, one 


156 Ponte 4 Modus decimandi ſur- 
7 


penny for every Plough was paid, and it 


was holden the cuſtom ſufficiently proved; 
for theſe oxen of the Plough are barren, 
but not unfruitful, ſo out of the former 
number and preſcription, but the Pre- 
ſcription was holden abſurd in one thing, 
that it was laid Quod quilibet inbabitantiun 
ſhould pay for fat Cattle, c. within the 
Pariſh, and did not ſay ſuis, ſo by this pre- 
{cription he ſhould pay for others cattle, 
which is not reaſonable, and the Plaintiff 
upon this was nonſuit. 


Stanbop's Caſe. 


4 Ejectment. The Leaſe being of 
: Stritcars, Winmorehill, and fix acres 

of land, it did appear upon the evidence the 
Leaſe was delivered upon parcel of S!rit- 


cars cloſe in the name of all, and in the de- 


claration miſtake was in the name of the 
'cloſe, for it was written Striker which - 
> | nifies 
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nifies nothing for want of a vowel, but the 
other two were right, but becauſe the eject. 
ment was proved in Stritcars only, it was 
doubted, and the Attorney was blamed by 
the Judge to be ſo careleſs, and ſaid the 
naming the cloſes was worſe, and better to 
put this by name of acres, but after it was 
ruled good for the other two parcels for 
delivery of the Leaſe in Stritcars, and alſo 
the Ejectment in this parcel is of all, becauſe 
the name of the cloſe is right in the Leaſe, 
though miſtaken in the Declaration, but if 
it had been miſtaken in the Leaſe it ſelf, it 
had been ill in all the reſt. 


Zenne's Caſe. 


I * He Defendant pleaded ten ſhillings 

tendred in ſatisfaction, and averred 
this ſufficient pay, and the Treſpaſs was 
laid to be in May, July and October ſuch a 
year, and this the Plaintiff did endeavour 
to prove, and ruled he ſhall prove the ſe- 
veral Treſpaſſes, and everal ay prout in 
the Declaration, and by the Judge it had 
been better to have laid the treſpaſs ſuch a 
day and the reſt with a continuando. 


gu. 
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bb | Stalford's Caſe. MES 
59FJE was a Taylor, and was indicted 

of Treaſon for compaſſing the 


King's death, and for treaſonable words, 
which were theſe : The King goes to Maſs 


with the Queen, I will prove it upon Re- 


cord, and ſucha King deſerved to be hang- 
ed, and Leſſely is a better man than any 


in Eng land, and but for him the thirty thou- 
ſand Jriſb Soldiers would have come and 


cut all our throats, one witneſs did prove 
the very words, and the examination of 
another upon oath was read, and the Juſ- 
tice of Peace was examined upon oath to 
| _—_ that which the witneſs ſwore before 


im, the Jury found the Defendant not - 


guilty. 
Jenning's againſt Cbauntery. 


160 H Reſpaſs. A Fine was acknowledg- 
| ed by one Broughton owner of the 


| land, and the Conuſee did grant and render 


to A and his wife for life, the remainder 
to the right heirs of the husband, and two 
years after the Conuſor did declare by in- 
denture the uſe of the Fine to be to the 


husband and wife for life, the remainder to 


the wife in fee, ſhe being his baſtard, _ 


Pleas of Aff ret. 9 


if this new declaration ſhall croſs the grant 
and render was the queſtion, and it ſeems 
it ſhall not, but the re- grant in the Fine ſhall 
amount to a Declaration of the uſe, and it 
ſhall be intended done by the procurement 
of the Conuſor of the Fine himſelf. ergo. 


Aſiſa Auguſt 23. 1641 Whitfield 
Judge. | 
Foſwick againſt Bulmer. 


E And the privilege of 
the Ciſtertian order came in queſti- 
on, the land was parcel of the Abby of Ri- 
vaux, and no tythes had been paid time out 
of mind, Sc. nor were any paid at the 
diſſolution of the Abby. And upon the evi- 
dence the Judge did ſpare the giving in evi- 
dence dum propriis manibus excolunt, for he 
held it ſufficient to ſhew the diſcharge of 
payment of Tythes time out of mind, c. 


And albeit, the order is put in the declara- 


tion, which is ſufficient of it ſelf, this ſhall 
not. hinder, but he may have advantage of 
the Statute of 31 which is the beſt courſe. 
See by me becauſe himſelf takes upon him 
to ſhew the reaſon of the diſcharge of the 
Tythes, this may preoccupate the reaſon of 

| Law 
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Law and betakes himſelf only to this dif. 
charge by order, in which Caſe no other 
way ſhall be preſumed for diſcharge, Quere. 


Ward againſt Metcalfe. 


162 A Ction for not ſcowring a ditch by 


which the water overflowed his 
Land, Sc. and declare that Quidam rivus 
run there, &c. and . the evidence it did 
appear only a land Flood, and this ad mit- 
td good by the word Rivus, though it be 
dry a great part of the year, and in this it 
was held better pleading of the courſe 
of this River, to put a place from whence 


this River did come, and ſo to the 


Plaintiff's Land without mentioning mean 
places by which this paſſeth, which may be 
many and ought to be proved if laid, 
Lamb's Caſe. 

163 N for mean profits and laid his 


Action before his re-entry, which 


was upon the ending of a Leaſe made by him, 


and alſo after his re-entry with a continuando 
for halfa year's ſpace; and no ſecond my 
c 


was laid, and for the Treſpaſs, becaulc 
none was at the firſt a ſpecial Verdict was 


directed, but the Plaintiffs Counſel would 
not venture to have the damages found 


intire 


* 
* 
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intire, /. for the continuance after the firſt 
entry, becauſe no re-entry was, and then if 


ill in part, it will be in all, uod vide. 
Harland's Caſe. 
164 was an Inn · keeper in 7ork, and 


was ſued for certain clothes, and 
eight pounds of money embezelled out of 
the Inn, and the Caſe was, the Plaintiffs 

were ſoldiers, and had continued there 
14 days, and it was urged that they 
were no gueſts, c. but the judge over. rul 

it, and denied the Law to be as it is holden 
in Caleis Caſe 8. Rep. which ties the abode 
of a gueſt to three days, and if abode is 
longer, it ſhall be ſaid a commorancy, for 
by Fin, upon occaſion the time may be lon- 
ger as aLawyer at the Aſſizes, Gentlemen 
at a horſe-race, Fc. and now ſoldiers bil- 
leted pro republica, &c. and it was holden 
that though an Inn-keeper ſay he will not 
keep the gueſts goods unleſs he will put 
them under lock and key, c. this ſhall not 
help the Inn-keeper, for he is bound by 
law to keep them ſafe, and ſo it differs 
from packs put in an out- yard, Fc. there 
ſuch words will fever the Inn-keeper, ſee 


oc, 
— Aſumpfit = 
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16 $/umpfit upon an accompt, and 
2 A Ry — that the Plaintiff's hin 


ſervant did rh acne ſuch ſum prout &c. of 4p 


the Defendant who did acknowledge the Jong 
debt, and this was holden good evidence, | 
Quod nota. | ö 
—— againſt. Bird and other two Con- 16; 
| ſtables. | 
I 66JN Action of Trover and Converſion, ey 
and not guilty pleaded, the Defen- 4 
dants ſhew a warrant of a Juſtice of Peace 2 
to diſtrain for a Conſtable lay at the rate five. 
of one penny by the acre, and it is not ſad . that 
for what the lay is ; and this was held too ney 
general, and the Conſtables accompt was Wl be d 
produced, and in the head of the tax were als 
put for coat and conduct money, Sc. and Coe 
many unwarrantable things, &c. and it ws W mor 
held to be no excuſe in this Action, ſo N 
where the money levied isdiſburſed unduly WW the 
as for the Conſtables pains, Ac. and held MW „ 
this warrant cannot excuſe, becauſe no law ue 
is for ſuch a tax, nor hath the Juſtice of I for 
Peace power to make ſuch a warrant to di- ¶ vs 
ſtrain, but if a tax be juſt, c. and it be not * 


paid by the inhabitants, let him complain 


to the Juſtices of Peace, and if they know WI mer 
not 
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not how to help it, the Judge ſaid come to 


him and he will tell them, Ic. which was a 


put off, and it was ſpoken at the Bar that 
the Juſtice himſelf who made ſuch a war- 


rant to diſtrain is liable to an Action. 
Campion againſt Thorpe. 


t67 

that William Lord Burley made a 
conveyance, in which power was reſerved 
to make Leaſes, reſerving ſo much rent or 


profit as formerly had been reſerved upon 


every demiſe for twenty one years, or three 
lives in poſſeſſion only, It was firſt held, 
that lands in the poſſeſſion of him who 
made this conveyance may by this power 


T Pon the evidence the Caſe was, 


2 


be demiſed without rent. 2. If ſeveral par- 


cels are demiſed in one leaſe (as here) and 
ſeveral rents upon each of them, and ſome 
more and ſome leſs then uſually before or 


at time of making this conveyance, c. but 


the intire rent or profit is reſerved in the 
whole, yet this is not good, but ill, for thoſe 
have leſs rent put upon them, and good 
for the others. 3. Here one piece of land 
was demiſed with another, and no more 
rent put upon it, and holden not good, 
though it do not appear any thing had for- 
merly been reſerved to the Lord, but 

. ſome - 


n= 


— 
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ſomething given the Baily for the other, 


4. In former Leaſes the Coppice woods had 


been reſerved to the Lord ina piece of land 


called the Park, for which forty pounds 


rent was then reſerved, and now demiſed 


for the ſame rent with the Coppſes added, 


and this was not inſiſted upon, becauſe void 
for the other point, and for the Cops it 
ſeems leſs profit in this Caſe, nough per- 
haps Rent is not reſervable out of them, 
and the power is, that the ſame rent or pro. 
fit ſhall be reſerved. 5. If a Bailif who 
hath the letting of Farms do demiſe a Farm 
and reſerve part "to himſelf, and raiſe the 
whole rent to the Lord of the reſidue of 


the land, this is not the rent or profit to the 
Lord formerly reſerved. 


168 Nonymus. In treſpaſs, the De. 

| Aran juſtified by Rene to car- 
ry and recarry over the Plaintiff's land, (9c. 
The evidence proved that the Defendant 
came to the Plaintiff to requeſt leave of 
him to come over his land with his Pack- 
horſes, and he ſaid, Come and welcome, 
but ſaid not toties quoties; and by vertue 
hereof the Defendant came often over the 


Plaintiff's land, and the Judge left this to 


the Jury whether the Plaintiffs intent was 
> PE to 


Pleas of Aſtres. 101 

to grant leave to come once or often, &c. 

and they found for the Defendant. See if 
the grant here ſhall be by intent taken - 
ties quoties if it ſhall be good licence by 
word, becauſe it amounts to an eſtate. for 
life, and ſo a freehold which is not good 
though for once it may be by word only, 
and fee this matter left to the Jury was pe- 
rilous, being matter beyond the words of 
the grant. 5 


Ale April 8. Car. Whitfeld 


Judge. 
Sir Jobn Buck's Caſe. 


169 LIE was Sheriff of the County af 
York, and had returned too ſmall 
iſſues upon a diftinguas nuper vicecomitem, 
ſc. Sir William Robinſon his predeceſſor, the 
iſſues were five pounds at one time, and 
three pounds another, and ſix ſhillingseighe 
pence a third time, the ſaid Sir William be- 
Ing a man of athouſand pounds per annum, 
and now a Writ of averment came to this 
Judge founded upon the Statute of V. 2. to 


enquire of this, and it was holden, though 


this diſtinguas came in winter to the Sheriff, 
at which time little value of lands do ap- 
| „ pear, 


5 id 1 
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pear, yet this doth refer to rent days, and 
the rents are the iſſues, and though he 
have not received his Rents, or is diſturb» 
ed of them, or the profits of his land, 
by Soldiers, &c. yet iſſues ſhall be as the 
rent is reſerved if he hath not releaſed 
them, and it was now found that he hath 
returned too little iſſues, and that he might 
have well returned forty pounds every time, 
Quod nota per totum. 5 


»Shellitoe againſt Herſefall. 


* upon a bond of four hundred 

pounds againſt the Defendant, as 
executor of one Cooper, and it was dated 
thirty five years ſince, and no ſuit com- 
menced nor intereſt paid in all this time; 
and for theſe reaſons it was held by good 
conſtruction that this bond ſhall be intend- 
ed to be paid, and the Judge ſaid the u- 
ſage was ſo in ſuch Caſes, and the Jury 
found accordingly. 


3 A Nonymus. It was holden in batte- 
8 ry or Treſpaſs, that it is not ma- 


terial whether the Action be laid before the 


time the Treſpaſs was done or after, fo as 
the Treſpaſs was done before the Action 
brought. 

| Beaumont's 
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Beaumont s Caſe. 


Ib valore maritagii, and the tenure 
1 was ſpecially laid, and holden it ſhall 
be proved in all as it is laid, but by other 
councel- it was held ſufficient to prove ſo 
much as proves a tenure in Knight ſervice, 
though it differ from that laid, but a ſpe- 
cial Verdict was found upon this. See by 
me if the difference is not in this Caſe for 
the point aboveſaid, where Traverſe is of 
the tenure, and where hors de ſon fee is plea» _ 
ded, ſee 2 H. 8. 21. & 9 Rep. Buctuall's 
Caſe. „ | 
Dean againſt Longbotham. 


173 A Copyholder ſurrenders his eſtate 
| in fee, conditioned to pay an hun- 
dred pounds to B, and fifty pounds to C, 
and _ failure of payment the uſe to be to 
JS. the money is not paid, he in the con- 
tingent limitation enters, and a ſpecial 
Verdict found in this Caſe, becauſe it is 4 
te · WW Remainder upon a fee ſimple and 2. no ad- 
na- mittance was in the Caſe, ry 


on D -.." ox 4 Lend iii 


104 Pleas f Aﬀfeets, 
OO Lownſlel's Cafe. 


17 I Trover of four Buts of Oyl, the 


Defendant took upon him for wages 
to carry this Oyl from the waterſide to 
Wakefield, and he did deliver them there, 
but the owner could not come by them but 
were imbezelled. It was holden that this Ac- 
tion of Trover doth not lie againſt the 
Carrier, but he ſhall be put to a ſpecial 
Action upon his Caſe. = ups 
Ls  Leake's Caſe, © 
175 A Man hath two cloſes called by the 
| name of the Spring Cloſes, 
but originally theſe were but all one 
cloſe, and by his Will he deviſed a cloſe 
called ſpring-cloſe, and it was held by the 
Judge that only one of theſe cloſes ſhall 
paſs, but the Jury found for both to pls 
againſt the opinion of the Court, and the 
Judge did not give the Jurors any rebuke 
x 


76 _— om The husband diſconti- 
nued the land of his wife ſhe joyn- 

ing and being preſent, and it was held her 
entry tobe lawful, but the Caſe here was 
tunat after her death her heir did enter, * 


— — 
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ſeal the Leaſe in queſtion, and the Jury 
found againſt his Lese that his entry was 
unlawful, and not within the Statute of 
32 H $. See the Statute; for it hath the 
word heir, ſo it ſeems the Law was miſta- 
ken in the Direction and Verdict. 


Mayor of Beverley's Caſe, 
199 Te queſtion was about the execu- 
2 T 500 of a Fieri facias, whether it 
ſhall be faid fully executed by the Officers 
ſeiſing goods into his hands in execution, 
or not till Praiſer of them, c. or ſale. See 
by me Hoe's Caſe x Rep. and Caſe Sara 
frwodefley, where it ſeems a good execution 
before Praiſer, Cc. 2 Point was, that af- 
ter ſeiſure and before any thitig done a Su- 
perſedeas came to the Sheriff, c. and the 
goods were demanded to be re-delivered, 
and becauſe they were not, an action of 
Trover was brought, and held this Action 
lieth not, nor though the Snperſedeas had 
come in time, for when the Fieri facias is 
executed he hath the goods by courſe of 
Law ergo. Quære boc. 
Benſon againſt Cook, 

* Caſe was, 4 Reverſioner upon 


a leaſe for years granted by Deed 
| autho- 


178 
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bare authority to cut timber, ſee of what 
force this is, and if the grantee may execute 


this authority by another, as here in this 
_ Caſe hedid, a ſpecial Verdict was directed. 


Ireland's Caſe. 


179 A* Action of Debt againſt two ex. 
ecutors, and plene adminiſtravit 

pleaded, an Inventory had been exhibited 
by one of them, and it was holden the o- 


ther ſhall not be obliged by it, but the 


Plaintiff ought to prove that he hath 


actually adminiſtred, and that goods came 


to his hands, and ſo give him a charge be- 


* cauſe he was but executor here of his own 
wrong, and becauſe the Plaintiff could 


not prove this, he was nonſuited. 


Denton's Caſe. 


VS 0 p. debt againſt an heir, and land de- 
ſcended to him of the value of two 
thouſand pounds, but he did mortgage it 


before the writ brought, and pleaded. 
riens per diſcent in fee, &c. But the mo- 
ney borrowed was only four hundred 
pounds, but the whole fee was eſtated, 


then after the writ he took more _— up- 
on it, and it was holden this was no fraud, 


and the iſſue ought to be found for the De- | 
Hede fon 3 


| tendant, and fo it was. 


14409 


1 7 . 
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Pleas of Qs 


Hodgſon's Caſe. 
1811 T was holden that lands which come 
| tothe Templers or others privileged 
from Tythes by the Council of Lateran af- 
ther this Council by purchaſe of Eſchear, 
ſhall not partake of ſuch privilege, but 


0 


lands then in Leaſe or Copyhold, when the 
Leaſe endeth after the Council or Copy- 
hold comes to the Lord it ſhall be privile- 


ged as thoſe then in their hands ſhould be. 
Burdet againſt Mathewman. 


182 I was holden upon an evidence, that 
the Lord gaineth no property in an 


Eſtray till the year and day be paſt, &c. nor 


can he maintain an Action of Treſpaſs for 
taking ſuch Eſtray from him, in the interim 


for he cannot ſay Quare ovem ſuam cepit 


till the year expired, c. but he may main- 
tain a ſpecial Action upon his Caſe for ſuch 


taking. Quod nota. 


Elias-Hanſon's Caſe. 


Greed the general iſſue in a Re. 
plevin for goods taken is Non cepit 
this for an Officer to plead or others. 


Brode- 
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Brodebent againſt Chadwick, 
184JN Treſpaſs, the place where is in a 
1 common field, in a place called the 
two furlongs, this is good without abut. 
talls, which are dangerous to prove, and 
if abuttals be in ſuch a Caſe as this of one 


or two fides the parcel of ground it is ſuffi- 
cient to deſcribe the place, and here one 
_ witneſs ſpake to the Treſpaſs and ano. 


ther to the place, but did not know the a- 
buttals,. and the other knew thoſe; but not 
that it wasthe Plaintiffs Tand, this doth not 


make a perfect evidence, and it was directed 
fo be -= beſt in Tuch a Cale as this for both 


5 go to the land before. and he that ſaw 

e Ireſpaſs to ſhew the place to the other 

who Knows the Abutrals. 
_ Collonel-Birghe's Caſe. 


N Action of falſe impriſonment 


185 | | 
was laid in the County of York, 


but upon the evidence it appeared to be in 
Darby-ſ>ire, and both Plaintiffs and De- 
fendants Officers of the Parliament, and for 
this cauſe the Judge ruled it upon the Sta- 
tute of the ſecond December laſt, that it 
ought to be tried in the proper 2 ä 
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albeit the Act is but by colour of the Par- 

- liament's authority, and not revere, and 
though an Order of the King's Bench was 
in this Caſe to try it in Toriſbire, this ſhall 
be of no validity where it is againſt the law, 
otherwiſe if it had been by conſent of both 
parties, yet ſee by me that conſent of par- 

ties ſhall not change the law, ; 2 


March 24 Car. Turner Serjeant Judge. 


Booth againſt Fenkenfon, 


yy an Action of battery, and ſon afe 
| fault demeſne pleaded, and the De- 
fendant proved the Plaintiff ſtruck him 
firſt, then the Plaintiff ſhewed in evidence 
that the Defendant ſtruck his horſe, which | 
was drawing in the Cart firſt to have ſtop- WC 
d him for paſſing, the Defendant being J 
igh Conſtable, and the plague then being 
at Pomfret from whence the Plaintiff 
came, andit was ruled by the Judge that this 
had been a good matter of juſtification if 
the Defendant being an Officer had pleaded 
not guilty, but not upon this particular 
plea and iſſue, that it was of the Plaintiff's 
- aſſault, — this 3 _ Horſe is . 
uch an Aſſault upon laintiff *ggoods © 
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as he might juſtifie the ſtriking the Defen- 
dant again, and the ſtopping the Horſe is 


the ſtopping the Plaintiff himſelf, and fo 
directed to find this iſſue againſt the De- 


fendant. | | 
Hardcaftle againſt Lockwood. 


187 * Action of battery which was laid 


in the Declaration to be the 18 of 
February 1621, Defendant did plead ſor 
aſſault demeſne, &c. and at iſſue upon that, 


and-Defendant proved an aſſault by the 


| Plaintiff, but another day, and ruled that 


this doth not prove this iſſue for the De- 


fendant, becauſe the juſtification ſhall re- 
fer to the time laid in the Declaration if 

the Defendant do not difference the times 

in this Plea; and in ſuch Caſe when 
the Defendant intends to ſhew the aſſault 
was at another day or place, he ſhall ſhew 
that ſuch a day before that in the Declara- 
tion as here 8 Feb. the Plaintiff did him aſ- 
fault and would have beaten him and tra- 


verſe the day in the Declaration: but ſee in 
the Caſe of an Officer, who is not tyed up 


to ſpecial pleading, it ſeems he upon not 
' guilty may vary in his evidence to juſti- 
fie from the time in the Declaration, &sc. 
Quod nota, And the prejudice may come 
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to the Plaintiff's being unprovided perhaps 
in ſuch Caſe to a reply, whereas when the 


matter is by pleading brought to a ſpecial 
iſſue he knows his work, Ce. | 


Wells againſt Clough. 


188 | Dicer land was eſtated in tail 
| by husband and wife, and after 
they joyned in a Feoffment ſo to give cauſe 
of ſeiſure, which was done accordingly, and 
granted away in fee, and the queſtion was, 
whether the joyning of the wife fhall give 
a forfeiture to bind the land as in Cale of 
waſte it will, and a ſpecial Verdict was in 
this Caſe, : 


Beverley's Caſe. 


189 * Jointenants are of a Leaſe for 
| years, and one bid the other go out 
of the houſe, and he did ſo accordingly, 
and it was held this was an actual Eject- 
ment, of which an Ejectione firme will lie, 
as well as if he had thruſt him out by force. 
Quod nota, And ſee hereafter a like Caſe. 


| Hargrave's Caſe. 
190 He Plaintiff declared that the De- 


J «Äfendant in conſideration the Plain- 
tiff would forbear ſuit againſt J. S. for 
| | 5 eighty 
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eighty pounds which J. S. did owe him, 


the Defendant would fee him paid, an 
the evidence proved that J. S. did owe the 
Plaintiff only forty pounds, and holden- 

that is againſt the Plaintiff, h 


_ Beckwith againſt Elſey, 


\ © $91 Nan Action of Trover and Conver- 
| ſion, and nothing proved but a. 


tortious taking of the Cattle by way of 
Treſpaſs, and driving them away, and it 
was ruled a good ground for this preſent 


Action, and a converſion ſhall be intended, 
otherwiſe when he comes to them by Tro- 
ver there an actual Converſion ſhall be 


proved. | | | 


--0 92JT was holden that an entry by a 


Guardian for an Infant, and demiſ- 


ing the land is not good without the Infant's 


ſpecial authority. See becauſe for his good. 
|  Sof's Caſe, | 


193 IN Debt upon a Bond againſt an exe- 
cutor who pleads plene adminiſtra- 


vit, and gave in evidence bonds cancelled 
and taken in, or acquittances for money, 


this held not good without proof of real 


payments made or new ſecurity given, &c. 


Mar- 


0 ne. 2 CA, | 


Plras of Aſſzes. 113 


 Markenfild's Caſe. 


£94 A Letter of Attorney was produced 

to demiſe tythes in Muntton, and 
the Leaſe was made by this Attorney by the 
name of all the Tythes, &c. of Biſhops 
Munkton, which was the uſual known 
name of the place, and being agreed at the 
Bar to be the ſame Land, it was holden a 
good Demiſe and purſuit of Authority, 
Quod nota, by matter dehors, and Jury di- 
rected to find accordingly. ' 


Metcalfe's Caſe. 
[ Ole takes my Goods and ſays they 


are his, and ruled Trover and 
Converſion well maintainable for this treſ- 


paſs, Sc. 


196 Nonymus. It was now ruled up- 
on proof of the Caſe in treſpaſs 
againſt a Conſtable, that if Soldiers do 
come to ſuch an Officer and compel him to 
go with them to take ſuch Corn or Goods 
of I. S. who thereupon goes, and the 
goods, c. are taken he being preſent, but 
doing nothing, he ſha!l not be guilty in 
tits Caſe of their * uod nota, 2 
| the 
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the compulſion muſt be proved, and the 
force uſed to him. | 


197 Nother Conſtable was ſued in 
| Treſpaſs and falſe impriſonment, 
and the Caſe was, he executed a warrant 
involuntarily made by Sir Francis Worthy 
being in arms againſt the Parliament, and 
the Party was brought before Sir Francis 
being a Colonel for the King, who uſed 
him ſavagely, as he did many other honeſt 
men, putting ſome into drawn wells, &c, 
It was holden here, that this Conſtable 
ſhall be only charged with the Arreſt, and 
not with the ſubſequent bad uſage of the 


priſoner, and ſo he eſcaped with dama- | 


ges of five pounds, where the bad uſage if 
he ſhould be charged with that deſerved a 
hundred pounds damages upon the cruel 
uſage of this Cavilleer, 5 


Aa Auguſt 1647. Green Serjeant 
at Law Judge, 

198 TN afſunpfit for ten pounds due for 

Cora ſold to four men, and the evi 


dence proved the ſale to be made only to 
two, this was holden againſt the Plaintiff, 


Ano- 


that he did not prove his Caſe. 


Pleas of Aſſes. 5 


199 AN Nother Action of aſumpit for 
a money due, and laid it in his De- 
claration to be payable upon requeſt, and 
by his witneſs it did appear that a fortnight's 
time had given for the payment of it, and 
though this fortnight's time was paſt long 
before this Action brought, yet now it was 
held a failure in the proof of the Plaintiff 
of his Caſe as he had laid it. 


200 I N Treſpaſs againſt A. one B. was ad- 
mitted to witneſs againſt him, 
though by his own confeſſion he was a joint 
treſpaſſor, and by this Oath did caſt the 
damages upon his Companion and fo freed 
himſelf in a manner. | : 


201 A demiſed all his reverſion and title iff 
the Manor of D to 7. S. the land 

being in Leaſe, and it was doubted if che Fee 

ſhall paſs as it doth where a deviſe is of all 

his inheritance, c. | 

"4 Eaſtburne's Caſe. 

202 T one is a hired Servant though but 

I by the week only as here it was to 

be a banks man in a coal-pit, if he is taken 

away and impriſoned by which the Maſter 


doth loſe his ſervice, this is aCtionable 
| 1 though 


him a hundred 
dead next morning upon the conceit of it, 
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though he was not hired according to the 


Statute of 7 Eliz, 
Pernat*s Caſe. 


203 TE was ſued as executor of his own 


, wrong, and it appeared upon the 
evidence that he had entred upon land leaſ- 


ed to the Inteſtate, and did receive the pro- 


fits, and he was ſued for the rent by the Leſ- 


ſor of the Inteſtate, and this Caſe was 


found ſpecially for that the Defendants 
Counſel inſiſted upon it, that he was a diſ- 


| feiſorin this Caſe, and did not adminiſter 
this term as an executor of his own wrong, 
- which ſeemeth no law, no more than be- 


ing a treſpaſſor, as he is that taketh away 
The goods of the Teſtator ſhall excuſe him, 


C. 
204 M One Mr. Guye Faus 


of the Pariſh of Leathley, a Ca- 


vuiilleer, had a Cauſe heard about a plunder, 
upon Monday this week after dinner, and 


was well in Court, and damage againſt 
nds, and he was found 


as was ſuppoſed. | : 
ER 


* 
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20,5 He Action was upon the Statute of 
Wincheſter for a robbery againſt 
the inhabitants of the hundred of Stain- 
croſs and Ewclif, which is a double hundred 
there, as Agbrig and Morley, Strafford and 
Tickel are, and becauſe ſome doubt was if 
the Hundredth in queſtion was one or two 
Hundreds, but commonly it's taken but one 
in all aſſeſſments, c. and if two it would 
alter the Caſe much, for then a more di- 
ſtinct place for the robbery muſt be, Ec. 
to diſcern in which of the hundreds this 
robbery was committed, &c. a Juror was 
withdrawn by conſent. | 


Malter againſt Portington. 


206 IN Action of accompt againſt the De- 
1 ç;fendant, he had been a peſtilent Ca- 
villeer and plunderer in this County, and 
this Action was for receiving the Plaintiff's 
rents, and the Defendant's Counſel ſtood 
upon it, the Action would not lie becauſe 
he took theſe rents as his own, as a diſſei- 
for, Cc. in which Caſe debt lies, c. and 
not accompts, ſee Fitz, N. B. 116. g. ſeems 
to agree, and as I take it the Caſe now was 

tound ſpecially. : 
| At: 
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Aſiſe March 1647. before Germine 
one of the Judges of the King's 
Bench. | | 
Sir Arthur Ingram's Caſe. 
20 He iſſue being upon the Condition 
4 of theBond, to — money at Hax- 
bie's Tomb in the Minſter of 707k, and pay- 
ment at the day being pleaded, it was ur- 
ged by the Defendant's Counſel now that 
this iſſue could not now be tryed, becauſe 
it appeareth to ariſe from a place in ano- 
ther County, for this tomb was within the 
County of the City, but becauſe this mat- 
ter did not appear within the Record, and 
the Defendant made default and failed to 


prove the payment, Sc. It was ruled no ex- 
ge ption and Verdict for the Plaintiff. 


Clark's Caſe. . 


208 Pon the Evidence the Caſe was 
1 that the one Defendant bought 

twenty ſheep for ſeven pounds ten ſhillings 
and four pence was paid in hand as part of 
the money ; called in this Country, earneſt, 
and the bargain was to have them if he li- 


ked them, or give notice to the contrary 


within two hours, and the Defendant rook 
the ſheep with him to his houſe out of the 
| Paſture, 


Paſti 
agall 
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away 
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Paſture, and at night brought them back 
again, but no other notice was proved of 
his refuſal, and after the ſneep were taken 
away by plunderers, and the Jury found 
for the Plaintiff, who ſued for the whole 
money due upon this bargain, not abating 
the four pence, and the Judge was of opini- 
on that the Defendant who bought theſe 
Sheep was at liberty, and free of this bar- 
gain by the returning of them again to the 
party as aboveſaid, and yet the Jury found 
for the Plaintiff againſt this opinion of law 
by the Judge delivered. | | 


Whiteacre's Caſe, 
| * was of lands in Oxenbope 
and the witneſſes upon examination 
did ſwear there were two Oxenbopes, upper 


and nether, and none without addition, and 
upon this the Plaintiff was nonſuited. 


210 3 Debt upon a bond and 
it did appear the Defendant and 
another were bound jointly in this obliga- 
tion, and it was ruled that though the o- 
ther obligor be dead, yet the Plaintiff 
hath failed in his Declaration, and if Nox 
et faftum be pleaded and this Bond produ- 
cod it ſhall be againſt the Plaintiff, See by 


I 4 me, 


' 
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me, if other iſſue be as payment at the day, | 


or the like, it ſeems then the other matter is 
outof doors and will be well enough, 
Greis Caſe. 

211 1. my Father and another are comba- 
ting, and the ſon come in aid of his 
Father and ſtrike the other, this was held 
juſtifiable though the Father began the af- 
frey, but Quære of that, but ſo it's holden, 
but here the other party did begin upon the 
Father, therefore here it was held clearly 
juſtifiable. 


Gooarick's Caſe. 


I a Replevin the Defendant did a- 
| . vow by a grant of a rent charge out 
of the lands in queſtion by the Lord Evers, 


and ne grant pas was pleaded, and at iſſue 


upon that, and it was proved the hand 
and ſeal of the Lord Evers by three perſons, 
and the witneſſes indorſed were all dead, 


and this kind of proof was admitted, then 


it was urged for the Plaintiff that it is no 
grant if proof is not made that the Lord 


Grantor was ſeiſed of the land, out of which 


the Rent is granted at the time of this grant: 
but the Judge did direct the Jury to believe 
that in Caſe of a perſon of honour that he 
| | | | would 
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would not charge lands he had nothing in, 
Fc. and if the grant of the rent be by In- 
denture the like ſnall be taken in every 
common perſon's Caſe, and the other ſide 
ſhall be put to prove the land was ſold a- 
way before or the like, if he will avoid the 
grant. | 


Grice againſt Beaumont. 
213 { Sax yp brought by five coheirs, 


and it was objected that the Father 
of one of the Plaintiffs was alive, ſ. one 
Wilſon's Father, who did joyn in this Acti- 
on, but anſwer was made that the land 
came by his mother who is dead, therefore 
he being her ſon and heir who was ſiſter to 
the other Plaintiffs may well joyn in this 
Action with his Aunts: but it was holden 
that if this Action had been ill brought in 
reſpect of any one of the Plaintiffs , all muſt 
have beennonſuited being a perſonal Acti- 
on. And note, in this Caſe it was held that 
a Fine ſhewedin evidence, and proof of the 
purchaſe money paid is good evidence that 
the eſtate was paſſed accordingly, albeit 


the deed of uſes is loſt, &c. Ruod nota. 


. Keolely, 
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Rookeby his Caſe, 


214JN Action of Trover, Sc. And to 


prove the Converſion it was offered 
that the Plaintiff did demand ſatisfaction 
for the Corn, and it was ruled good 
evidence, the demand being to the 
party himſelf who took this Corn, though 
the Corn it ſelf was not demanded, but ſa- 
tisfaction, Quod nota. 


Coldwell's Caſe. 


215 A N Executor brings Trover of 
goods taken from his Teſtator by 


a Treſpaſſor. It was held the executor muſt 
firſt make a demand of the Treſpaſſor be- 
fore he can bring this Action, and note 
where treſpaſs is done, it is at the election 
of the owner to affirm the property in him- 


ſelf by this Action of Trover or diſ- affirm it 
by an Action of Treſpaſs, and note out of 


this opinion that the election in this Caſe 
doth ſurvive to the executors. 


216 Nonymus. An Action was upon 


a robbery committed, and forty ſix Jurors 
were returned, which was more than by law 
ought to be returned, but the tryal for all 


that did proceed, and that was left to be 
SDS mov*d 


the Statute of Noribampton upon 
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moy?d above, then the Plaintiff here had not 


the writ nor atrue copy of it proved to ſhew 
when this Action was commenced, which 


is neceſſary, ſo that it may appear if the ex- | 


amination before the Juſtice of Peace was 
taken in due time as the Statute doth ap- 
point, and it was not admitted to be pro- 
ved by oath, either of theſe matters, becauſe 


they are matters of Record, and for this 


the Action was ſtaid. 


Ir was now ruled again that an Acti- 
on of Trover doth not lie againſt a 
Carrier if he do not deliver the goods re- 
ceived, but an Action upon the Caſe * 
al upon the mater. 


13. of two acres in D and &, if 

the land licth in either of the 
towns it is ſufficient, and it is not neceſſary 
it lie in both, though the Declaration ſay 
ſo, but if the Leaſe was ſealed in D, and the 
land in which the Ejectment i is, lieth 1 ins, 
this is not good, 


7 opham againſt Brown. 
* Debt againſt the Defendant as ex- 


ecutorof Mr, Thomas Frankline, who 
hath by his will deviſed trees to be ſold, voor | 
0 


218 
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alſo deviſed other land to be leaſed for pay- 
ment of his debts, and at this time the de- 


_ viſor was jointenant with another whom he 


had truſted and then dies, the Defendant 
ſells the things ſo deviſed, and it was ruled 

this ſhall be aſſets in Law, and the Ju 

found accordingly: for the Plaintiff, 


Morris his Caſe. 


220 IN debt againſt an executor, who 


a pleaded three ſeveral judgments 

for a hundred pounds each judgment, and 
that he hath not beſide thoſe judgments 
twenty pounds in his hands, c. the Plain- 
tiff replied that thoſe judgments were 
ſatisfied and holden on foot by fraud, &c. 
and did demand judgment, Sc. the De- 
fendant did rejoin that the judgments 
were. unpaid and traverſed without that, 


they were kept on foot by fraud, and the e- 


vidence for the firſt judgment was a de- 
cree before the Council at York, which 


was -paid, for the ſecond the witneſs 


13 that ſome part of the money was be- 
ind, but the Creditor did expect no more, 
for the third judgment no evidence was, 
and direction to find for the Plaintiff, and 
this rule given, that if the Defendant fail in 
proof, that any of the Judgments appear 

5 | co 
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to be alisfied the iſſue is againſt him, 
though the reſt were unſatisfied. 

221T7Ine of fix meſſuages in Eirlingion, 
| which is a lieu conus, but no vill, and 
this Fine was by tenant for life, and now 
the leaſe to try the title was ſealed in the 
Pariſh of G. which alſo was the name of 
the town, See if good. 


' Dickenſon's Caſe. 


222 | be debt againſt three as Executors of 

their own wrong and it appeared up- 
on the evidence that one of them did never 
intermeddle with the goods, but the other 
two only, and direction given to find for the 
Plaintiff againſt the two who did admini- 
_ and for the third Nil debet. 


Watſon's Caſe. 


223 Feme Covert bought 1 . 
and the husband was ſued for it WWW! | 

though he had made Proclamation that no 

man  hould truſt her, and no proof was. 
that it came to the husband's uſe, or that 
the wife did uſe to buy and ſell for the huſ- 

band, and it was ruled that it ſhall be intend- 
ed ſhe did ſo as his ſervant, and the Judge 
took chis difference where particular no- 

tice 
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tice is given not to truſt the wife there if 
the party to whom ſuch notice is do truſt 
her, it is at his peril, but not ſo upon this 
general notice by the Proclamation above- 
faid, and in this Caſe it was proved ſhe had 
formerly bought and ſold but not lately. 


f Burnley's Caſe, 


- nd conſpiracy for indicting him of 
felony, Cc. the Plaintiff was put to 


prove the Indictment now ſhewed in evi- 
dence a true copy, then he was put to prove 


what the witneſs fwore to the Jurors, who 
did procure them to ſwear and give ſuch e- 
vidence, and proof was that one Milbore 
gave the evidence to the Jury of life and 
death, that the plaintiff ſtole the goods, 
Sec. but the witneſs now in Court ſwore 


that his oath was the Plaintiff took them, 
but not that he ſtole them, it was found for 


the Defendant, ut credo. | 
Ward againſt Waddington. 


225 F waſt, a Declaration was that the 


Defendant Leſſee did ſell the trees, 
Ge. and this was held not good without 


ſaying he cut them down, c. 2 Point, there 


was a Condition not to do waſt, and it was 


Od this conditiondoth extend to the Al- 
| | ſignee, 
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ſignee, without naming him as inherent to 
the land. 


W * an Action upon the Statute of 
2 E. 6. the Caſe was an incloſure 

was Part of the waſtes, and it was turned in- 

to a paſture, and holden that albeit it was 

of petty value, /. two ſhillings by the year, 

and never ſown or turned into meadow, yet 
this ſhall pay tithes, and the very indlotere 
is an improvement, and it is no waſte 
ground within the Statute to be freed from 
tithes for a time, &c. 


Walker's Caſe. 

227 Pots his beaſts to agiſt with B, and 
after the time expired, A demands 

his cattle of B, and cannot have them deli- 

vered, it was holden here in this Action 

which was Trover and Converſion brought 

by A, that this Action doth not lye becauſe 


the Defendant came to them the Plain- 
tiff's own delivery. 


Mr. Hillary's Cafe. 


tion upon the Caſe for ſtopping 
a Way, and the declaration was 
aid to be a Way, in, per et trans januam, 
G. and holden abſurd that carriages here 
pre- 
» 


| 26 
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preſcribed to come this Way by horſes and 


Carts ſhould go trans januam, Which as 
the Judge ſaid was over the gate, and upon 


this opinion the Plaintiff was nonſuited. 


See by me, for the word trans ſignifies as 
well beyond or on the other ſide, as over. 


Afiſa March 1648. before Thorpe a 


Serjeant at Law, Judge of Aſſize. 


The Lady Bolls againſt Elis. 


3291 N debt upon the Statute of 2 E. d. for 
| not ſetting forth tithes, and demanded 
two hundred pounds the treble value of an 
hundred marks the very value of the tithes, 
the year laid in the declaration, and in this 

Caſe the Defendant pleaded a diſcharge up- 
on the Statute of 31 H. 8. and took no pro- 


teſtation of the value of the tithes, that it 


was other than in the declaration, Ge. 
and this was a miſchief to him, for it was 


held now that the value is admitted to be 


as it is laid in the declaration, and ſo cannot 
now come in proof; but note in the upper 
Bench in Eaſter-term before, the whole 
Court was of opinion that the Jury muſt 
give the whole value as is laid by the Plain- 
tiff in his declaration, and the Jury did — 

8 there 


' 
. 
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there accordingly, yet at the Aſſizes in this 


Caſe it was left to the Jurors to apportion 
the damages, and the value of the Corn 


the year the Plaintiff complains « on that 
| tythe was not ſet forth. | 


| Child's Cale 
230 A Ction of debt for ſeveral things; 


and it was ſummed up in ſoto 
twenty. pounds and it was for wares ſold in 
ſeveral years, in this Caſe if it appear that 
part was due ſo many years ago as the Sta- 
tute of limitations bars the Plaintiff of his 
Action, or if he fail in proof for part of the 


debt, it was queſtioned if the Plaintiff ſhall 
recover for the reſidue, but if it had been 


an eſſumpfit brought he may recover for 
part becauſe damages there only are, and 
are diviſible, and ſo it ſeems here being a 
joint Action but upon ſeveral Contracts, 
as where debt is upon two Bills, Cc. or for 
rent upon ſeveral leaſes, the Jaw is other- 
wiſe than where it is upon an intire Con- 
tract and he fail in part, &c. 


231 15 debt upon a i ary pay 


ed payment, and in evidence ſhewed 


he paid it to Sequeſtrators of the Common- 
d the Plaintiff hong a DO 
an 


_ 


130 Pas of As. 
and ruled this was good payment to prove 


the iſſue, which was a payment to the 
Plaintiff himſelf. | 


432 A Nonymus: Action for words, one 

TE, ſaid to the Plaintiff that he was a 
thief and had couſened the State, he being 
then a Sequeſtrator, and it was holden the 
Action lies for the firſt words, and the ſub- 


ſequent words ſhall be taken an additional 


ſlander, and not explanatory of the word 
thief, ſo to mitigate the force of that word 
and make it no ſlander, | 
Miſtreſs Benſon againſt Dawſon.” 
233 1 was to the array becauſe 
Au two 

upon · the Jury now at the Bar, though 
two were returned in the pannel by the 
Sheriff, and it was now allowed a good 
challenge, but tlie Judge ſaid he would not 
do it again, for this will overthrow moſt of 
the trials, now the Statute is 27 Elia. 
that in perſonal Actions further challenge 
for the Hundred be not if two ſufficient 
HFundredors do appear at the trial, ſo that 
if two do not appear, the party is left to his 
challenge, becauſe fix hundredors are not 
returned upon the pannel, but not as here. 


In 


undredors did not appear 


Pleas of Ages. — 
234]? Trover and Converſion iſſue was 
joyned that the Horſe in queſtion 


was bought at Dale in the County of Zork 


in open market there, but the evidence was 
that it was bought at S. in Lancaſhire, and 
It was holden that this did not prove the 
iſſue, and that as this is pleaded, the place 
is material, where upon a general iſſue it 
had not been ſo. Nola. | 


2357 IN Ejectment where an actual outer 
is neceſſary, as in Caſe of Jointe- 


nants, Sc. there hard words, as 


after here. 


236FT was holden if the Indenture of 
1 . be Ven uꝑ to the er. and 
accepted y_him, this is a ſurrender in law. 


E Jofment. The Leaſe and declarati- 


on thereupon did differ in the 


number of acres, and it was held not go! 

as if the leaſe was of forty acres, and Plain- 
tiff declares. Quod cum e twenty 
acres of which perhaps the Ejectment re- 
vere was, and of no more, yet it was held 


not good. Ryere Þy me if it may not be 


8 ger Will 
nof ſerys aa. che. Judge. nom. directed, ſes 


good, 


4 
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good, becauſe magis continet minus, but 
clearly the Ejectment may be of leſs num- 
ber as the truth ſhall be. | 


Ae Auguſt 1649. before Thorp 
Barſtoe againſt Anderſon. 


238 TSſue in debt was Nil debet, and thirty 
„ nine ſhillings proved for wares 
ſold, but no evidence for the ten ſhillings 


lent, Ic. which was put in to make the ſum 


forty ſhillings, ſo to bring it within the 


Cognizance of the Courts of Weſtminſter, 


which was held good in this Caſe, and note 
ſoit hath been held long, but ſee Coke up- 
on Magna Charta holds it a deceit to the 
Statute, and ſo a crime, and alſo that ſuch 
matter may be ſhewed to arreſt the judg- 
ment as it ſeems. 


Sir Michael JWharton's Caf. .- 
2 Db againſt an heir, and nothing 


by diſcent in fee ſimple was plea- 


ded, and in evidence the heir ſhewed the 
Land was conveyed to A, but it appeared 


that the livery upon this Deed of Feoff- 


ment was made only in part of the Land 


com- 
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compriſed in the name of all, whereas ſeve- 
ral tenants did dwell in and upon the other 
parcels, and the Judge put the Defendant 
to prove thoſe other tenants had no eſtates 
inthe tenements they lived in at that time 
of the livery, ſo to make the livery to be 
effectual, for otherwiſe he ſaid he would 
8 they had eſtates, ſo to hinder the 
liyery in thoſe parcels, and ſo there will be 
aſſets if this eſtate made by the heir before 
this writ brought ſhall not be well execu- 
tel, . | 
Fackſon againſt Dickenſon. 
240 T He Caſe was thus, A deſired B to 
lend C forty pounds, who lent 
this accordingly, and A did repay to B the 
forty pounds ſo lent, and then 4 brought 
an Action againſt C in his own name for 
this money, and the Judge held the Action 
did well lie, as lent by himſelf. : 
Linley againſt Baxter, 
2 treſpaſs for beating his Servant, it 
I u Was holden not neceſſary that he be 
a hired Servant, as the Statute of 7 Elix. 
declares, &c. to have this Action, but if 
hired for any time certain, it ſufficeth, and 
by Serjeant Vidrington, it was ſaid, a man 


K 3 may 


170 Pleas of Aſſzes. 

may be ſaid a hired Servant within that Sta- 
_ tute  thiongh the hiring be leſs time than a 
4 and note the Servant in the Caſe at the 
Bar was only to help to load Corn, and was 
not in the Plaintiff's houſe entertained, but 
went to his own houſe every night, and 
kolden the Action not maintainable for 
beating ſuch a Servant, ſee if hired for a 
week and lodge in the Maſter's houſe, and 
ſee of daytale labourers, &c. 


Jenning s againſt Ingerſon. 


Ebt for rent, and the Plaintiff's ti- 
: tle was by a Leaſe of a greater 
| term and Defendant an under Leſſee, and 
Plaintiff had this Leaſe as Executrix to her 


242 


husband, and this rent was grown due after 


the husband died, and yet brought in the 
Detinet tantum, and ſo it was held it ought 
to be, it appeared the letters teſtamentary 
in this Ca > 

Commiſſary after the Ordinance which diſ- 
Jolved the Biſhops, &c. and for this. cauſe 
it was againſt the Plaintiff, ſee becauſe the 
VDefendant did not except to it upon ſight 
of the Letters teſtamentary, which he hath 


a. the commencement of the ſuir, but plea- 


edi in chief if that be not admitted good, 
and ſhall not now be objected, 


Iiily 


were taken from the Biſhops 


mt 82 Rug Sn 


Pas ef A. 335 
| MWilh againſt Bower, 

243 THe Plaintiff did deliver his horſe 
+ to be kept at graſs, and the De- 
fendant took him away from the paſture, 
Sc. and the Plaintiff brought Treſpaſs, 


and the ] udge over-ruled it that the Action 


would not lie in this Caſe, becauſe the horſe 
was in the poſſeſſion of another, which 
was againſt my opinion being af Counſel 
with the Plaintiff, becauſe the Action is 
tranſitory, and he is in the owner's poſſeſſi- 
on every where, and if I give my horſe in 
London to J. S. I being then at York, he 
may have treſpaſs without other poſſeſſion, 
F. N. B. 140. Perkins 30. 21 E. 4. 2x. 
rn 


Armitage againſt Theres and others, 
| Ejectment. 

2 "Here had been judgment againſt 

#T one of the Defendants by nih1il di- 


cit in the Court above, and now the trial 


was brought againſt the other, and now 


damages awarded againſt each of them 


two pence ſeverally, againſt him the judge 


ment was as upon a writ of Inquiry and a- 


gainſt the other as a verdict upon a trial, 


K4 Dick- 
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| Dickenſon's Caſe, 


245 
: dant called him bankrupr, and'the 


evidence was bankrupt rogue, and it- was 


ruled this doth not maintain the declarati- 


on, nor are theſe words actionable, for the 
weight of this flander lies upon the word 
Rogue, which is the Subſtantive and not 
the other which is the Ajective. 
_ Holling*s againſt Wrather, 


246 


liz. 9. for not appearing as a wit- 
neſs, c. and the Plaintiff did declare that 
the Defendant was ſerved with a Subpena 


to appear, &c. and ſhewed the Record of the 
action then depending, and note the Subpens | 
for this purpoſe is always to appear the 


firſt day of the Aſſizes, and here he was 
ſerved that firſt day and not before, 
but the trial was not till three days after, 
and the witneſs againſt whom the Action 


nowis, did dwell in the City of York ſo near 
at hand, and therefore leſs warning ne- 


dcebſſary, yet it was ruled no good ſervice, 
becauſe the writ was not ſerved before the 
Aſſizes began, for it was ſaid the cauſe 


might have come to the trial the very firſt 


day, yet de facto it cannot be for the Coun- 
ty, as this trial was, becauſe the ] hy” 
| | 18 


tion for words that the Defen. | 


N ASion upon the Statute of 5 E- 
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da. 
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ſit in the Guild-hall for the 5 that *. 
| _ nota per totum. | 


- Whitley's Caſe. 


247 2 for taking a diſtreſs which 


| was for a Parliament aſſeſſment, 
and in evidence the Roll of the tax was 


ſhewed and nothing was upon the head of 


it for what this aſſeſſment was, but on- 


ly the names of the inhabitants written in 
a Roll thus, A ten ſhillings, B five ſhil- 


lings, Sc. and this was held not good, but 
it ſhould mention for what the parties 


- were aſſeſſed, /. ſo many acres of land, ſo 


much goods, &c. and for what ſervice the 


aſſeſſment was, as for the monthly tax, 


Fc. and every aſſeſſment ought to have 


its proper intitling, for bridges, Conftables 


ley, &c. 


248 A 


Brooks againſt Foxcroft. 


Leaſe is by three men by Indenture 
and one of them hath nothing in 


the land, and the two which had the eſtate _ 
bring the Action alone without the third 


man, and it was now ruled well brought be- 


| cauſe nothing paſſeth from the other, but 
ſhall be only as a Confirmation, and in 


this Caſe a Will under Scal was rejected as 


cv ls 


Pleas of Aſs. 137 
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evidence for land without ſhtwing the oris 
ginal Will or true Copy. + 


Bernard againſt Simpſon. 


DD againſt an heir upon a bond, 
FI and riens per diſcent in fee plead- 
ed, c. and upon the evidence the Caſe 
was, the land was Copyhold, and by the an- 
ceſtor an enfranchiſement of it was procu- 
red of the Lord and the freehold bought 
in, Sc. but the Copyhold was intailed long 
before, and by cuſtom ſuch intails had 
been, &c. within the Manor of Leeds where 
Ec. and whether this intail ſhall free the 
iſſue, for ſo the heir here was, or that the 
Copyhold ſhall be ſo extinguiſhed by this 
purchaſe that it be wholly ſwallowed up, 
and that no uſe can be made by the iſſue of 
this old intail was the queſtion, and I 
thought the iſſue might make; uſe of the 
intail, but this queſtion was out of doors 
by another evidence given by the Plaintiff, 
that the Defendant had a little quillet of 
other land granted to him by the Lord 
which was part of the waſte in fee, and for 
this he was charged with the whole debt, 
being a hundred pounds, and the quillet 
of land, c. not worth five pounds. A 
ir 
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N 2 * 8 
ws „ was pg tt} 


cCauſe the Defendant hath benefit b 
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Sir Thomas Gower againft Wilkinſon. 
280 He Plaintiff had taken a diſtreſs 
I forrent, and the Defendant pro- 
miſed if he would redeliver. it to him, he 
would pay the ſum demanded for rent, 
the diſtreſs was delivered and now he ſu- 
cd for the money _ the promiſe, and the 

Plaintiff in this Caſe was put to prove there 
was rent due, &c. Nota, for I did doubt be- 
| | y rede- 
livery of the diſtreſs, &c. ergo. 


VMVercuſom's Caſe. oy 
_ 251*F*He Caſe upon the evidence was 
 -& thus, the Defendant had a legacy 
given him by the will of J. S. of a larger 
aſſize than the Plaintiff did like of, and 
the Defendant in conſideration the Plain- 
tiff would forbear to move the teſtator to 
make an alteration of his Will, did promiſe 
the Plaintiff ten pounds, and he averred 
he did forbear, c. and did aver the Teſta- 
tor had goods to the value of an hundred 
Pounds, and he was conſtrained to prove 
this, as part of his Caſe, Quod nota, though 
it be greater ſum averred than needed. 


Treſ- | 


44) Pleas of Asta. 


272 1 Reſpaſs. Quare clauſum fregit; 

F | ' &c. and the declaration was three 
Eloſes A B and C broken, and this was in 
the new aſſignment, and this was ruled ill, 


and 1s beyond that which the Writ warran- 


teth being clauſum in the ſingular number, 
or if the declaration be clauſum and new 


aſſignment is three cloſes broken, this is 


not good. 


2731 Eaſe of Ejectment was by A and B, 

4 whereas B had nothing in the land, 
and A did declare of a leaſe by himſelf a- 
lone, and though it was a Leaſe by inden- 


ture, it was held a good declaration, for the 
Eſtoppell holds only between the parties. 


See Coke Lit. 144. 


8 Soresbie*s Caſe. 

254 T1 Caſe was, a diſtreſs is taken 
; by virtueof an Ordinance of Par- 
liament which gives authority to ſell it, it 
was reſolved this law ſhall be intended of 
lawful diſtreſſes, and doth not make things 


diſtrainable that were not before, nor yet 


gives ny for the time to take a diſtreſs 
which the law did not warrant, as in the 
| night in lome Caſes, Se. 


Fawlkner 


— 


20 Dn fi a & BD 


S weld = had 


— a was a4 aa” of D% ad 


Pfeus of Alerts] > tat 
Fawlkner againſt Bram mn. 
2 55 Jefment ; and declare of a leaſe of 2E. | 


twelve acresarable, twelve of mea · do 
dow, and twelve of paſture, and in truth 
the leaſe was but of ten in all, and my 
ſelf was of Counſel in this Caſe for the 
Plaintiff, and told him I thought it was 
not good, and Sir Thomas Widarington af- 
ter ward agreed with me, and ſo our Client 
withdrew his Record. 


Walker againſt Dewſos, 
256 2 It was laid 1 May, and a 


continuando was laid, Sc. and the 
Plaintiff could nor prove the rſt Treſpaſs - 
though the diver/is vicibus after, he could 
prove, and for this Cauſe he was nonſuit, 
the firſt Treſpaſs is the main. 


257 A T theſe Aſſizes Job Marris, 
| who ſurpriſed Pomfret Caſtle, 
then held for the Parliament, was indicted, 
and now arraigned for high Treaſon, for 
levying war againſt the King, (though note 
he was of the King's party) and the proof 
was, that he armed men and went out in the 
head of them, and ſent out ſeveral parties 
of ſoldiers from the Caſtle to fight witk 
the Parliaments ſoldiers) and by both 


Judger | 


* 
x 
B 
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4 * 


Pleas of * 


Judges Thorpe and Pulfon. this was holden 


levying war within the Statute of 25 E. 


and he was found thereof guilty, and bad 45 


5 Judgment and was executed as a Traitor. 


March 1650. Baron Thorpe and 
Baron Rigby Judges, and 
Rigby ſate upon the 
Ni Prius. 


Hall againſt Cook, 


258 He Plaintiff*s beaſts did eſeape into 

: 5T the yard of the dan, nod he 
hut them in, — refuſed to deliver them 

to the Plaintiff being demanded, and it 
Was holden the Action did lie in this Caſe, 
becauſe there had been a diſpute before a- 
bout the property of them in the publick 
ſtreet, ' and from thence they eſcaped, o- 
therwiſe it ſeems it was Pres foie the De- 
fendant to detain them. 


Nelthrop againſt Fobnſon. 
me this Caſe part of a long Patent 


was copied out, and ſworn true, and 


it was ſo much of it as did concern the 
thing in queſtion, and the Counſel of the 


other part did pots this to , 
an 


* 
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and the Judge did in the end reject it by par- 
cels ſhewed, for that there may be proviſoes, 
Se. in the Patent, and the witneſs could 
not ſwear he did read the Roll throughout 
of this Patent, fo that no more was in it 
than now. ſhewed, Quod nota, if he could, 
it ſeems it had been admitted, 
Fenkinſon againſt Porne. 
caps hu Afum?/it for wares ſold, and it ap- 
| peared upon the evidence that part 
of the wares were delivered after the time 
in the declaration mentioned, yet the Plain- 
tiff did recover for the reſidue, ſee by me 
in theſe actions for divers wares ſold, where 
the parcels do not appear in the declarati- 
on how the Defendant in another Action 
brought for the ſame ſhall defend himſelf, 
and it ſeems he ſhall plead this recovery and 
aver itto be for the — formerly ſu- 
ed for, and then give in evidence in this ſe- 
cond Action that proof and evidence given 
by the Plaintiff in the firſt, for therein the 
Plaintiff doth and ought to prove the par- 
cels ſold in particular which are laid gene- 
rally in the declaration, and by that means 
it will appear to be fame, &c. 


11 Pas ef Aſæes. — 
Ln Langftaffe againſt Thomſon; 


Ele rent The Caſe was, that ar 
2 the time of the leaſe delivered up- 


on the houſe in queſtion there were then 
ſervants in it, but the Maſter did come in 


afterwards the ſame day, and though the 


ſervants were the firſt that kept the poſſeſſi- 
on after the Leaſe ſealed, yet this Action 
was ruled maintainable againſt whom is 
was brought in this Caſe, but, otherwiſe it 


had been if he had not come in till the next | 


day, and upon thisa Juror was withdrawn. 
+ Between the ſame perſons. : 
262 A N Action of treſpaſs came to try. 

al, in which anendeavour was to 
recover the mean profits, and the Treſpaſs 
was laid 17 Feb. with a continuando, &c. 
and the firſt entry was before this 17 day, 
and it was of the ſame land the Ejectment 
was brought, and becauſe a ſecond entry is 


uired to recover the mean profits, the 


which if it ſhall be will happen after that 
time which he hath acknowledged himſelf 
out of poſſeſſion by his Action of Eject- 
ment, and ſuch entry will abate that Action. 
It was directed to find damages for the 
firſt entry only, and nothing for the con- 
tinuance. : 


54 
1 


Harley 
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Harley againſt Thomſon, 


263 ir Caſe was, that a bargain and 

2 fale was pro diverſis conſiderationi- 
bus generally, and this was admitted in evi- 
dence to prove money revere paid, and if 
it be paid by one of the bargainees, this is 
ſufficient for all to raiſe the uſe unto all. 
See if it is paid to one of the bargainors, 
if that be not good alſo. 


Linley's Caſe. 


264TN aſſump/i: for twenty pounds debt 

| upon the evidence it appeared that 
part of the money was paid, and the Judge 
did h#/itare if the Plaintiff had not failed 
in his whole Caſe, becauſe the conſiderati- 
on is not as he hath made his-Caſe to 

be, but after he was ſatisfied, the Law was 
otherwiſe, and gave direction the Plaintiff 
ſhould recover the reſidue of the money 
not paid, but it ſeems otherwiſe where 
the conſiderations were ſeveral, as for the 
price of a horſeſold to the Defendant, and 
for money lent, and one Action for both, 

there both muſt be proved there to be due. 


LE: Green | 
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Greenwood's Caſe. 


265 TN Ejectment by one Jointenant as 
1 gainſt another, it was held in the 


evidence that if one of them offer to ſtrike 


at the Leſſee of the other, or puſh him to 

get him out of the houſe in queſtion, this 

will amount to an actual ejectment of the 
moiety, Fc. albeit the Leſſee do abide in the 
houſe a little while after ſuch aſſault, and 
then depart; but note, words alſo were u- 
ſed by the Defendant, that he ſhould not 


ſtay there, which did declare the intent of 


that aſſault. 
Horſiey's Caſe. 


_—_ was the ſame with Langftaſ's be- 
; „that 


fore, but it was further ſai 
the beſt way was to name both the Maſter 
and the ſervant in the Action to be the E. 
jectors, becauſe if it be proved againſt Cle 
ther of them it is ſufficient, | 


Aa 


Seo 238 1 


on. . 
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A Auguſt 1650. before Baron 
Thorpe Judge 7 Nu. Prius. 1 


Poole's Caſe. 

EIA R in two houſes in pit 

church 1n alien. 1; was holden 
not ſufficient to rove the E jor ment, inon 
of the towns, but the which makes t 
Ejectment ſhall be proved in both, and it 
is the folly of the Plaintiff to lay i it ſo. 
And another Caſe between Slack and 
Moodhouſe was ruled fo likewiſe the ſame 
Aſſizes, and the like in treſpaſs laid in Gz- 
lamore and Padmore both ſhall be proved | 
that was Thuſcro/s Caſe. 


Counteſs of ArundelP's Caſe. 


26 TJ? treſpaſs it appeared upon the evi- 
| dence that the Defendant had the 
firſt poſſeſſion, and then an entry by the 
Plaintiff the very day of the Treſpaſs is 
nothm fre, but if the Plaintiff 
had had the collation before the Defendant 
thou GETonG BEST ould be Tufficient, 
and then if the Defendant put him out of 
polſcſſion, treſpals will | "T3 this putting 


out without a a re-entry. 
* 2 Cove- 
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269 FOvenant to levy a Fine with Pro- 

clamations, which ſhall be to ſuch 

uſes mentioned in a Deed, Sc. It was hol- 

den a Fine without Proclamations will not 

do it, /, raiſe the uſes. See if the Fine men- 

tion Proclamations were, but the Proclama- 
tions are not ſhewed, what that will do. 


70 IE was holden by this Judge being 
th one of the Barons of the Exchequer, 
that if iſſues are Toſt by Jurors, if any of 
them die before they are levied, the Offi- 
cers who have the eſtreat ought to return 
ſuch a Juror dead, and not levy thoſe upon 
His lands or goods, for it is a perſonal 
charge and dies with Fir: By nota Fen 
being by one of the Barons of the Exche- 
” v 


Bland againſt Tenant, 


271 K Sſumpfit for the price of a beaſt; 


was to pay ſo much as the beaſt ſhould be 
worth reaſonably, and the witneſs proved 
the agreement to be that the Defendant 
would give content for it, and this was ru- 
r 
; ald, 


and declares that the agreement 
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laid, and in common ſenſe * words a- 
mount to ſo much. 


Ward's Caſe. 


Man grants all trees in ſuch a 
Cloſe, excepting one plump of 
Oaks being eight in number, and there 
were nine of them, and the grantee did 
cut them all down, and that plump among 
the reſt, and holden the exception above- 
ſaid not good for the variance, but all did 


pals, Sc. 
| Faſterd againſt Legerd. 


273 As was from the Sheriff to 

the Bailies of the liberties of 
Pemfret, who did execute it, and reſcue was 
made, and the Baily brought the Action a- 
gainſt the reſcuors to recover damages, 
and holden the Baily may have this Action 
in his own name to recover damages for 
this, but he failed in proving it to be a liber 
ty, and for this he was nonſuited, Cc. and 
note he was put to it firſt to prove the li- 
berty by Records, Ec. 


FClturdie's Caſe, 


Ccompt was brought for thirty 
one 5 and a reckoning for 
| twenty 


272 


274 
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twenty pounds. proved, and holden this 
doth not prove the Action, though he pro- 
ved ten pounds paid, becauſe that was in a 
general way, and promiſcuouſly paid, and 
could not ſay for what as part of this thirty 
one pounds, Sc. 9 


Smalls againſt Davie, 


27 * Defendant was a Vintner in Be- 
I verley, and the Plaintiff ſued him 

Tor five pounds for ſelling wine, for not be- 
ing licenſed according to the Statute of 
E. 6. by the Juſtices of Peace there being a 
Corporation, and ſhewed the Defendant 
did 1qhabit there, and the Plaintiff being 
urged to ſhew this town to be a Corporati- 
on, and it was ruled he need not, becauſe 
one and the ſame penalty in ſuch Caſe, is 
given within Corporations and without, 
and Jury found for the Plaintiff to the va- 
lue of one Pint of Wine fold by the De- 

fendant, and to prove the Defendant guil- 
ty, it was proved that the daughter of the 
Defendant did bring in the Wine, and did 
receive money for it. And this was held 
good evidence that the Defendant himſelf 
ſold the wine, without proof that the mo- 
ney came to his hand, or that it was his 
wine, Cc. ö 1 

_ Straf-. 


| Pleas of Aſſixes. 1 TY 
Tx Hes Strafford againſt Pell. 


276 TT was holden that an Action of Tro- 
I er doth not lie againſt a Carrier if 
the goods be not delivered to the owner 
upon demand, for this Declaration is of a 
Trover, and ſuppoſeth a loſing the goods, 
where the Carrier hath them by delivery. 


Sir Richard Pilkington's Caſe, 
277 Reſpaſs for entry into his Cloſe 
| T cutting wood, and carrying this a- 
way it was holden that theſe ſeveral treſ- 
paſſes ſhall upon the evidence be proved 
done all at one time, for if another day, c. 


it be fetched away, it is lignum not arber or 
boſeus. 2. The Caſe was that Agrants ſuch 


a ſpring wood in V. acre to B, and before 3 
hear Gowi by I, L cons own a tree. 
It was holden upon this evidence that B 4 
© TRE CHE not maintain er 
treſpaſs for cutting this tree down, becauſe 
it is not his till cut down growing upon 
the ſoil of the grantor, Nota & quere. 
: * 


— — 5 8 — 
— — — 


A Parser of Cualixer to 
„ 


Ay it pleaſe you Mr; Baron 
Thorp, this inqueſt you ought not 
to take, for that Sir JohnRamſ- 
den Kr. Sheriff of the County of York, 
awho did return the pannel between the 
ſaid A Plaintiff, and B Defendant, is 
couſin to the Plaintiff, 1. Sc. and fhew 
how of kin, &c. and ſo where the Chai- 
lenge is for lack of Hundredors, or other 
principal Challenge put it down, &c. 
And this he is ready to aver, whereof 
he prays judgment, and that the ſaid 
pannel be quaſhed. 

Or thus, And now at this day, {. &c. 


comes the aforeſaid I. S. Plaintiff and 


I. B. Defendant by their Attornies, and 
the Jurors alſo impannelled and demand- 
ed did come, and thereupon the ſaid I. B. 
doth challenge the Array of the pannel 
 aforeſard, | Aba &e. DES 


— — — 


A Pxrs er of CraLLexGE to 
the Array. . 


Ay it pleaſe you Mr; Baron 
Thorp, this inqueſt you ought not 
fo take, for that Sir JohnRam(ſ- 
den Kr. Sheriff of the County of York, 
who did return the pannel between the 
ſaid A Plaintiff, and B Defendant, is 
couſin to the Plaintiff, 1. &c. and fhew 
how of kin, &c. and ſo where the Chal- 
lenge is for lack of Hundredors, or other 
principal Challenge put it down, &c. 
And this he is ready to aver, whereof 
be prays judgment, and that the ſaid 
pannel be quaſhed. He 
Or thus, And no at this day, ſ &c. 
comes the aforeſaid 1. S. Plaintiff and 
I. B. Defendant by their Attornies, and 
the Jurors alſo impannelled and demand- 
ed did come, and thereupon the ſaid I. B. 
doth challenge the Array of the pannel 
aforeſaid, 3 Wo 8 


** 15 A Prefident of a Demurrer, æe 


This muſt be put in writing, but un- 
Yer Counſels hand; where the Chal- 


lenge is to the Poles it is in ſhort way 
by a verbal Challenge. See the learning 
of this i is excellent and copious in oue 


A PxrsIpexT of a Drauz 
upon the Evidence, 


ou now at this day the ſaid Plaine 
and Defendant by their At- 

— lid appear, and 4 Jury hke- 
wiſe did appear and were ſworn, &c. 
which Sir Thomas Widdrington 
Serjeant at law of Counſel with the 
Plaintiff gave in evidence ſo and fo, 
and repeat it truly, and did require 
| the Furors to find for the Plamtiff. 
Upon. which I. C. of Counſel with the 
| Defendant ſaith, that the evidence and 
x allegations aforeſaid alledged were not 
cient in law to maintain the iſſue 
—< for the Plaintiff : to which the 


Defendant an not nor by the laws : | 
| the 


A Prefident of a Pla, &c. 156 
 Zhe land is not holden to give any anfwer, 
wherefore for default of ſufficient evi. 
dence in this behalf, the Defendant de- 
mands judgment, that the Furors afore- 
ſaid of giving their Verdict be diſchar- 
ged, &c. and that the Plaintiff be barred 
| from having 4 verai#, &c. Then the 
Plaintiſ joins and ſays that he hath 
given ſufficient matter in evidence, to 
which the Defendant hath given no an- 
fer, &c. and demands judgment, and 
that the Fury be I, charged and that 
the Defendant be convicted, then the 
ury may give damages if judgment 
ſhall happen to be for the Plaintiff, 
&c. „ 


A PRFPSIDDENT of a Pla after 
the laſt continuance. 


Nd now at this day, &c. comes 
ich @ one Defendant by I. C. 
his Counſel, and faith, this Action the © 
Plaintiff againſt the Defendant ought © 
not to maintain, for that after the. _ 

| dene 


155 A Bill Exceptian. 

dene of the holy Trinity laft paft, 

which day anti fuch 4 3 it Mid 

mas Term next, unleſs the Fuſtices of 
Aſſizes before come ſuch a day, &c. the 
Alion aforeſaid is continued, &c. the 

Plaintiff by his deed dated, &c. did © 
releaſe, &c. and ſhew the matter what 

it is, whether in abatement in bar dila» 

tory, or peremptory as the Caſe is, &c. 
and this he is ready to aver, I 


How the Judge may over-rule this, 
where he may take a Verdict for 
all this Plea, how the Plea ſhall be 
entred and certified up, and much 
other excellent matter is about 
this manner of Plea in our books, 
and fit for the beaupleader, 


A Bill of EXCEPTION, 


Emorandum, that the firſt 
day of Auguſt an. 1650, be- 


Ebor. 
ſc. 


a fore Francis Thorp and Peter Warber- 
ton, Fuſtices, the Keepers of the liberties 


of. 


A Bill Exception. I 157 
of England, for taking of Aſiaes in the 
ſaid County aſſigned, in a Plea of Treſ- 
| paſs and Ejectment, which I. S. in the 

Court of the ſaid Keepers before them- 
ſelves by Bill doth proſecute againſt T. B. 
ſuppoſing by the ſaid bill that the afore- 
ſaid T. B. &c. and recite the ſubſtance 
of the Declaration, or what it is, &c. 
and the iſſue, and then what the evidence 
to prove the Defendant guilty was, &c. 
aphich here was a papain, of a Copybold 
— of Court, &c. and that he dgired 
| the Fury aforeſaid to give their verdict 
for the ſaid T. B. of and upon 2 
miſes, and that he likewiſe defired the 
Judges aforeſaid that they would inform 
the Fury aforeſaid, that the ſurrender 
aforeſaid out of Court made was good 
and effectual in Law, and the aforeſaid 
Juſtices, the aforeſaid furrender of the 
land aforeſaid with the appurtenances 


made out of Court of the Manor aforeſaid, 


in form aforeſaid, did affirm to the ſaid 


urors was not good in Law, by which 


the fad Thomas for that the aforeſaid 
matter 


» * "4.9 8 
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"1 42 Bill of Exception! 
matter to the ſaid Furors in evidence 
ſhewed doth not appear, &c. did requeſt - 


of the ſaid Fuſtices according to the 


form of the Statute in ſuch Caſe pro- 


vided this preſent Bill, which doth con- 


Tain in it the matter aforeſaid above by 


him to the Jurors aforeſaid ſhewed, by 


tohich the ſaid Fuſtices at the requeſt - 
of the ſaid Thomas this Bill gave JOS. 


ed at D. egg 


This Bill is to prevent the precipi- 
tancy of the Judge, and ought to 
be allowed in all Courts Baron, 
Sc. and in all the ports of plead- 
ing, and may be put in any time 
before the Jury have given their | 
verdict,  Quod nota, | 


